UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH DAKOTA
ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
225 SOUTH PIERRE STREET

PIERRE, SOUTH DAKOTA 57501-2463

IRVIN N. HOYT TELEPHONE (605) 224-0560
BANKRUPTCY JUDGE FAX (605) 224-9020

March 15, 2004

Brad C. Smth, Esq.
Attorney for Plaintiffs
3986 Washi ngt on Boul evard
Ogden, Utah 84403

Gustav K. Johnson, Esg.

Attorney for Debtors-Defendants

P. O. Box 522

Rapid City, South Dakota 57709-0522

Subj ect: Guliuzza v. Wod
(Inre Genn E. and Janet L. Wbod)

Adversary No. 03-5015
Chapter 7; Bankr. No. 03-50375

Dear Messrs. Smth and Johnson:

The matter before the Court is the question of whether
Plaintiffs Frank Guliuzza and Kathy Guliuzza (the “Guliuzzas”)
have pled sufficient facts to support a cause of action agai nst
Debt or s—Def endants G enn E. Whod and Janet L. Wod (the “Wods”)
under either 11 U.S.C. 8§ 523(a)(2)(A) or 8§ 727(a)(4)(C). This
is a core proceeding under 28 U.S.C. 8§ 157(b)(2)(1) and (J).
This |l etter decision and acconpanyi ng Order shall constitute the
Court’s findings and concl usi ons under Fed.R. Bankr.P. 7052. As
set forth below, the facts pled by the Guliuzzas do not support
ei ther cause of action. The Court will therefore enter an order
di sm ssing this adversary proceeding.

Summary. In April 2001, the Guliuzzas sold certain rea
property in Ogden, Uah to the Woods. The Guliuzzas financed a
portion of the purchase price. The Guliuzzas all ege that during
t he course of the negotiations |eading up to the sale, the Wods
told themthat the sale of their real property in Arizona would
all ow a quick payoff of the anmpunt they owed the Guliuzzas and
that d enn Whod would be receiving a managerial position with
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Wal -Mart in Brigham City, Utah, which would ensure that the
Wbods remai ned in Northern Utah. However, if the Wods sold
their real property in Arizona,!the Guliuzzas apparently did not
receive any portion of the proceeds, and according to the
Guliuzzas, shortly after the sale, @ enn Wod was offered and
accepted a better position in South Dakota. The Woods
subsequently defaulted on their obligation, and in May 2003, the
Gul i uzzas obtained a judgnent agai nst the Whods for $25, 232. 34.

The Whods filed for relief under chapter 7 of the bankruptcy
code on July 18, 2003. They listed the Guliuzzas as unsecured
creditors on their Schedule F. On Cctober 27, 2003, the
Guliuzzas tinmely filed a conplaint to determne the
di schargeability of their claim against the Whods and to deny
the Wbods a discharge. In Count | of their conplaint, the
Guliuzzas referred the Court to 11 U.S.C. 8§ 523. In Count |1 of
their conplaint, they referred the Court to 11 U.S.C. § 727.
However, they did not identify the specific subsection of either
88 523 or 727 under which they were seeking relief. The Wods
answered the Guliuzzas’' conpl aint on Novenber 26, 2003.

The Court held an initial pre-trial conference on Decenber
11, 2003. Foll owi ng that hearing, the Court entered an order
directing the Guliuzzas to anend their conplaint to identify the
specific subsections of 88 523 and 727 under which they were

seeking relief. The Guliuzzas filed an anmended conplaint on
Decenmber 29, 2003. In their anmended conplaint, the Guliuzzas
clarified that in Count |, they were proceeding under 88
523(a)(2)(A), and in Count 11, they were proceeding under

727(a) (4) (C).

On January 27, 2004, the Court held a final pre-trial
conference, at which two i ssues were discussed: (1) whether the

1 The Wbods listed no real property on their Schedule A and
listed no transfers of any real property in Arizona within the
year prior to the filing of their chapter 7 petition on their
St at ement of Financial Affairs.
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Wbods’ oral representations regarding their real property in
Arizona and G enn Wod s job prospects in Uah were statenents
respecting their financial <condition that wuld not be
acti onabl e under 8§ 523(a)(2)(A); and (2) whether the Wods’ oral
representations, which did not appear to have been nade in or in
connection with the case, were actionabl e under § 727(a)(4)(C).
The Guliuzzas’ attorney admtted at the hearing that the Wods’
oral representations were statenents respecting their financi al
condition. Nevertheless, the Court agreed to accept briefs on
both issues. The matter was taken under advisenent after the

briefs were received.

Di scussi on. Wth respect to Count | of the Guliuzzas’
conplaint, a chapter 7 discharge does not relieve an individual
debtor fromliability for a debt -

for noney, property, services, or an extension,
renewal, or refinancing of credit, to the extent
obt ai ned by -

(A) false pretenses, a false representation, or
actual fraud, other than a statenent respecting
t he debtor’s or an i nsider’s financi al
condition[.]

11 U.S.C. §8 523(a)(2)(A) (enphasis added). The bankruptcy code
does not define the term “financial condition.” As a result,
two |ines of cases have devel oped.

Sone Courts have narrowy defined statenments of
“financial condition” as those contained in balance
sheets, profit and | oss statenents, and statenents of
net worth. However, the mpjority of the reported
deci sions on the issue articul ate a broader definition
of “financial condition” - one which enconpasses
statenments concerning the condition or quality of a
single asset or liability inpacting on the debtor’s
financial picture.
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Beneficial National Bank v. Priestley (In re Priestley), 201
B.R 875, 882 (Bankr. D. Del. 1996) (citations omtted). See
al so Fairfax State Savings Bank v. MCleary (In re MCleary),
284 B.R. 876, 884 (Bankr. N.D. lowa 2002) (citations therein).

Not surprisingly, in their brief, the Guliuzzas urge the
Court to foll owthose courts adopting the narrower definition of
“financial condition.” However, the Eighth Circuit appears to
have aligned itself wth those courts wusing the broader
definition. See First National Bank of O athe v. Pontow (In re
Pontow), 111 F.3d 604, 609 (8" Cir. 1997) (citing Barclays
Ameri can/ Busi ness Credit, Inc. v. Long, (In re Long), 774 F.2d
875, 877 (8" Cir. 1985)).

Usi ng t he broader definition, this Court concl udes that both
oral representations the Wuods are alleged to have nmde are
statenments respecting their financi al condi tion. The
representation regarding their Arizona property was clearly
intended to denonstrate they had the wherewithal to pay the
Guliuzzas. Likew se, the representation regarding denn Wod’s
enpl oynment prospects was clearly intended to denonstrate they
had a steady source of income with which to pay the Guliuzzas.
Thus, both representations reflected the Whods’ ability to pay
the debt owed to the Guliuzzas. Such representations regarding
a debtor’'s ability to pay are statenments respecting that
debtor’s financial condition. Hayhoe v. Cole, (Inre Cole), 226
B.R 647, 656 n.12 (9'" Cir. BAP 1998) (citations therein).

The facts pled by the Guliuzzas do not support a cause of

action under 8 523(a)(2)(A). Accordingly, Count | of their
conplaint will be dism ssed.

Wth respect to Count Il of the Guliuzzas’ conplaint, a
chapter 7 debtor is not entitled to a discharge if —

the debtor knowingly and fraudulently, in or in
connection with the case -
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(C) gave, offered, received, or attenpted to
obtain noney, property, or advantage, or a
prom se of noney, property, or advantage, for
acting or forbearing to act[.]

11 U.S.C. 8§ 727(a)(4)(C (enphasis added). By its express
terms, 8 727(a)(4)(C) applies only to acts “in or in connection
with the case.”

In this case, the Whods’ representati ons were nmade prior to
the sale in April 2001, nore than two years before the Wods
filed their chapter 7 petition. 1In their brief, the Guliuzzas
did not address the question of the applicability of §
727(a)(4)(C). Thus, they failed to offer any argunent that the
Wbods’ representations were made in or in connection with the
Wbods’ chapter 7 case or point to any facts that would support
such a finding. The Court therefore assunes they have conceded
that the Wods’ oral representations do not fall within the
scope of 8§ 727(a)(4)(C).

The facts pled by the Guliuzzas do not support a cause of

action under 8 727(a)(4)(C. Accordi ngly, Count 11 of their
conplaint will also be dismssed.
The Court will enter an appropriate order.
Si ncerely,

/sl lrvin N Hoyt

lrvin N Hoyt
Bankruptcy Judge
| NH: sh

cc. adversary file (docket original; serve copies on parties in
i nterest)



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF SOUTH DAKOTA

In re: ) Bankr. No. 03-50375
)
GLENN E. WOOD, ) Chapter 7
Soc. Sec. No. 525-23-6522, )
)
JANET L. WOOD, )
Soc. Sec. No. 558-15-2682, )
)
Debtors. )
FRANK GULI UZZA and ) Adv. No. 03-5015
KATHY GULI UZZA, )
)
Plaintiffs, ) ORDER DI SM SSI NG ADVERSARY
-VS- )
)
GLENN E. WOOD and )
JANET E. WOOD, )
)
Def endants. )

I nrecognition of and in conpliance with the |l etter deci sion
entered this day, and for cause shown,

| T IS HEREBY ORDERED that the above-captioned adversary
proceedi ng i s DI SM SSED.

So ordered this 15'" day of March, 2004.

BY THE COURT:

/sl Irvin N Hoyt

lrvin N Hoyt
Bankruptcy Judge

ATTEST:
Charles L. Nail, Jr., Cerk

By:

Deputy Cl erk
( SEAL)



