UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF SOUTH DAKOTA
Western Di vi sion

In re: ) Bankr. No. 02-50372
)
M CHAEL ALLEN KLEI N ) Chapter 7
dba M & M Enterprises )
Soc. Sec. No. 264-37-9624 )
)
and )
)
MARYANN KLEI N )
Soc. Sec. No. 261-33-0527 )
)
Debt or s. )
)
)
PI NE LAWN MEMORI AL PARK, | NC. ) Adv. No. 02-5016
)
Plaintiff, )
)
-VS- ) DECI SI ON RE:
) DI SCHARGEABI LI TY OF
M CHAEL ALLEN KLEI N ) PLAINTIFF S PRE-PETITI ON
CLAI M
and MARYANN KLEI N )
)
Def endants. )

The matter before the Court is Plaintiff Pine Lawn Menori al
Par k, Inc.,’s conpl ai nt for a determ nation of t he
di schargeability of its pre-petition claim against Defendants-
Debtors M chael A. Klein and MaryAnn Kl ein. This is a core
proceedi ng under 28 U.S.C. 8 157(b)(2). This Decision and
acconmpanyi ng Order and Judgment shall constitute the Court’s
findings and conclusions under Fed.R Bankr.P. 7052. As set

forth below the Court concludes that Plaintiff's claim of

$25, 656. 67 i s nondi schargeabl e under 11 U.S.C. 8§ 523(a)(4).



l.

M chael A. and Mary Ann Klein (“Debtors”) filed a Chapter
7 petition. On their schedul es, Debtors included Pine Lawn
Menorial Park, Inc., (“Pine Lawn”) as one of their creditors
with an unsecured clai mof $26, 000.

Pine Lawn tinmely comrenced an adversary proceedi ng agai nst
Debtors seeking a declaration that the pre-petition claim it
hol ds agai nst themis nondi schargeabl e under either 11 U S.C. 8§
523(2)(a) or 8 523(a)(4).' It argued that Debtors, while acting
intheir capacities as corporate officers and directors for Pine
Lawn, failed to properly account for all corporate and rel ated
trust funds conm ng under their control and fraudulently used
sonme of those funds for personal benefit. |In particular, Pine
Lawn all eged that Debtors took $26,000 from Pine Lawn as an
advance on comm ssions for the sale of cenmetery plots and
related services but that these advances were “unearned,
unaut hori zed, fraudulent, illegal, and a result of fiduciary
wr ongdoi ng. ”

After several delays -- sonme expected, sone unexpected --

a trial was held July 19, 2004. The testinony from three

! An anended conplaint to clarify the relief sought was
filed by Plaintiff at the Court’s direction.



wi t nesses and several exhibits2 were received in evidence. Based
on this evidence, the Court makes the follow ng findings of
fact:

Pine Lawn cenetery in Rapid City, South Dakota, is a
nonprofit corporation that is comunally owned. Menbership in
the corporation arises fromthe purchase of a cenetery plot or
ni che. For about 15 years, KC Sal es, which was operated by
Karl Castor, had a contract with Pine Lawn to nmanage the
cenetery and handle the sale of burial plots and related itens,
such as bronze nenorials, vaults, and vault beds. Karl Castor
was conpensated only by KC Sales; he did not receive a salary
directly from Pine Lawn. He served on the board of directors
and was the president.

Under Pine Lawn’s by-|aws, the cenetery corporation had five
directors on its board.® Two of the primary officers were the
presi dent and the secretary. The president was charged, anpng

ot her duties, to have “general supervision over the affairs of

2 Pine Lawn’s Exhibit 1, the “Articles of Incorporation for
Pine Lawn Menorial Park, Inc.,” was virtually inpossible to
read. Exhibit 2, Pine Lawn’s by-laws and anendnents, was hand-
witten and only slightly easier to read. Debtor M chael Klein
was unable to clearly state whether Exhibit 5 contained all
m nutes transcribed during his term with Pine Lawn through
January 2002.

3 For a few years, the board nenbershi p had been i ncreased
to thirteen.



the corporation and over the other officers, [and to] perform
all acts and duties wusually performed by an executive and
presiding officer....” The secretary, anong other duties, was

directed to give “notices of all neetings of the directors and

of the nmenmbers of the corporation, ... attend and keep m nutes
of such neetings, and ... have charge of all corporate books,
records, and papers.... and attest his signature and inpress
with the corporate seal al witten contracts of the

corporation[.]”

Under Pine Lawn’s by-laws and regul ati ons, a perpetual care
fund exi st ed. The perpetual care fund was conprised of a set
percent age of each paid-in-full sale of a plot, niche, or crypt.
Under the by-laws, the Board was directed to adopt regul ations
to establish this permanent fund, which was “to be supervised,
under and pursuant to a witten trust agreenent between the
Board of Directors and [a] qualified and bonded trustee[.]” As
stated in both the by-laws and the regulations, only the incone
fromthe perpetual care fund was to be used. The applicable

regul ati on stated:

Rule 16-D; Expenditure Limited to Income: Perpetual care, whether applied o lots,
graves, or to any space wilhin the confines of the cemetery, shatl be limited absoluizly te the
income received from the investent of the perpetual care fund — no part of the princips] being
expended -- anything herein stated to the contrary nat withstanding, or according to State Law.



Rule 16-F; Directoss of Ping Lawm 1 Direct Expenditures: The income from the
perpetua! care funds shall be expended by the Board of Directors in snch manner as will, in its
judgement, be mast advantageons to the property owaers a3 & whole, and in accordance with the
purposes and provisions of the laws of the State applicable to the expenditure of such funds.

The Board of Direciors is hereby given the Tull power and awnthority to detevmine upon wht
property, for what purpose and in what manner the income form said fund shal be expended and
it shall expend said income in such & manner as, in ity sole judgement, it may deem advizable for
the care, reconstruction, repair and maintenance of all or any portion of the cemetery grounds,
and it may also expend said income for attorney's fees and other costs nocessary to the
preservation of the legal rights of Pine Lawn, and for the payment of the servicea of = mgularly
constituted trust company of trustees to act st Trustee Tor such fiond.

The regul ations further stated:

Rule 16-A: Perpetual Care of Flots: The term "perpetual care”, used in reference to
plotz, shal] be held to mean the culling of the grass upon said plots at reasonahle intorvals, the
raking and cleaning of the plots, the pruning of the shrubs and trees that may be placed by Pine
Lawn; meaning and intending the general preservation of the plots, and the grounds, walks,
roadways, boundaries and structures, to the end that said grounds shall remain and be reasonghiy
cared foras cemetery grounds forever.

Rule 16-B: Perpetual Care Exceptions: The term "perpetua? care” 3kall in no case be
construed as meaning the maintenance, repair or replacement of any monumenta! structures ot
memoerials placed of crocted upon plots unless purchased through Pine Lawn; nor the planting of
flowers or ornamental plants; not the maintenance or doing of any special or ynusual work in the

cemetery; por does it mean the reconstruction of any marble, pranite, bronze ar concrete work
on any section or plot, of any portion or portions thercof in the cemetery, buildings or
structures, caused by slements, an act of God, common enemy, thieves, vandals, strikers,
malitions mischief makers, explosions, unavoidable aceidents, invasions, insusrections, riots, or
by the order of any military or civil authority, whether the damage he direct or ¢ollateral, other
than a3 herein provided,

The second perpetual fund, also established by Pine Lawn’s
regul ations,* was for the regular, continuous placenent of
flowers on graves. |t was funded by an optional contribution of
$500 by pl ot owners, which was to be placed in a certificate of

deposit. The CD was to be used to purchase flowers for Menori al

4 The regul ati ons al so provided for a “Special Care” fund.
It apparently was not in use during the Kleins’ tenure with Pine
Lawn.



Day and Christmas only.

In the past, Pine Lawn also kept an account called the
mer chandi se reserve account. It is referenced in the
corporation’s by-I|aws:

The proceeds arising fromthe sale of sections or lots

af ter deducting all expenses of purchasing, enclosing

, laying out, and inproving the grounds, and of

erecting buildings, shall be exclusively applied,

appropriated, and used in protecting, preserving[,]
improving, and enbellishing the cemetery and its
appurtenances, and paying the necessary expenses for

t he corporation, and nust not be appropriated to any

pur poses of profit to the corporation or its nmenbers.

It was intended to be a savings account for any profit the
cenetery may have generat ed. The cenetery also had a genera
operating account for regular and usual expenses.

M chael Klein s association with Pine Lawn began in 1991
when he became a part-tinme sales associate with Castor’s KC
Sales. At Castor’s request, MaryAnn Klein began to help in the
cenetery office. Eventually, Mchael Klein also helped in the
of fice. In June 1992, Castor fired the bookkeeper and hired
M chael Klein as the replacenment. Thus, M chael Klein becanme in
charge of all the cenetery’ s financial records. I n addition,
M chael Klein managed the office, supervised enployees, and
provi ded custoner service. He was paid $450 per week by KC

Sales to be the office manager. M chael Klein also continued as

a sal es counselor on comm ssion with KC Sal es.



In the spring of 1999, M chael and MaryAnn Kl ei n purchased
from Castor the contract KC Sales had with Pine Lawn.5 The
purchase contract stated Pine Lawn’s board of directors
consented to it on April 15, 1999.% The Kleins formed MM
Enterprises as the new sal es agent for Pine Lawn. Karl Castor
resigned fromPine Lawn as an officer and board nember. M chael
and MaryAnn Klein each becane a director for Pine Lawn on or
shortly before July 15, 1999. M chael Klein was elected

President; MaryAnn Kl ein was el ected secretary. Carson Quin was

> When Karl Castor sold to the Kleins the contract between
KC Sal es and Pine Lawn, the price negoti ated between the parties
reflected an exchange of comm ssions owed by KC Sales to the
Kleins for KC Sal es’ accounts receivabl e against Pine Lawn. No
suns were owed by Pine Lawn directly to the Kleins when the
sal es contract was assigned to the Kleins. On their schedul e of
personal property the Kleins did not list any claimowed to t hem
by Pine Lawn or by KC Sal es. In their answer to Pine Lawn’s
amended conpl ai nt, however, the Kleins indicated they were owed
$48,000 in unpaid sales comm ssions and bonus noney [that
par agraph of their answer erroneously identified the Kleins as
the Plaintiff)], though the answer did not clarify whether KC
Sal es or Pine Lawn owed them this $48,000; the answer did not
denomi nate this statenent as a counterclaim

6 The dates in this agreenent are not in accord. The text
states that Pine Lawn’s board of directors nmet on April 15
1999, and approved the Kleins' purchase of Castor’s contract
with Pine Lawn. The docunment is first signed by Castor, both
Mar yAnn and M chael Klein, and Pine Lawn’s director Carson Quinn
and Clifford A. Nelson. The notary’s date by these signatures,
however, is March 25, 1999, which would have been before the
April 15, 1999, board neeting. On the next page are the Kleins’
and Castor’s signatures again, apparently affirmng that a
contingent paynment had been made. The notarization of these
signatures is dated June 15, 1999.



the only incunbent board nenber at that tine.

Upon M chael Klein's proposal at one of his first board
meetings on July 15, 1999, the board of directors changed the
organi zational structure for Pine Lawn. MWhere in the past KC
Sal es had been both the nmanaging and sales agent for the
cenetery, M chael Klein becane the executive officer of the
cenmetery and his salary was set at $600 per week. Al so, a
person was hired as the sexton and office manager and her sal ary
was set at $250 per week. Those salaries were to be paid by the
cenetery, not by the sales contracting agent, which was now M&M
Enterprises, as had been done in the past. Enpl oyee bonuses
were specifically discontinued but a 5% annual cost of |iving
adj ust rent was adopt ed.

M chael Klein never fully read the corporation’s Articles
of Incorporation, regulations and by-laws until February 2001
During the Kleins’ tenure with the corporation, the nunber of
regul ar board neetings decreased, by anendnent to the by-I aws,
to only three tinmes per year. Not all board nenmbers received
adequat e notice of special neetings.

When t he Kl ei ns began their close i nvol venent wi th Pi ne Lawn
in 1999, the perpetual care fund had approximately $179,000 in
it.

Despite Pine Lawn’s by-laws and regulations to the contrary,



M chael Klein nonetheless invaded principal in the perpetual
care fund on several occasions. At a board neeting on January
20, 2000, the board approved construction of a granite niche
wal | at an estimated cost of $62,532.507 but the mi nutes do not
reflect that M chael Klein was authorized to w thdraw any of
these funds from either of the perpetual funds. At board
meeti ngs on July 20, 2000, and January 17, 2001, repl acenent of
a backhoe was discussed. Nei ther mnutes nention that a
purchase would be made with principal from the perpetual care
fund. When the Kleins were forced out of Pine Lawn in April
2002, the perpetual care fund was down to |ess than $5, 000.

Ot her funds were depleted while the Kleins managed the
cenetery. Whil e the perpetual flower fund should have held
$6,500 in CDs, by the time the Kleins left, only about $1,200
was left. Further, the merchandi se reserve fund was totally
depl eted of $90, 000 and had been cl osed by M chael Klein.

Ot her evidence of the cenmetery’'s financial decline during
the Kleins’ tenure was significant. For the first six nonths of
2000, expenses exceeded inconme by $20,447.21. At the January

2001 neeting, Board President Mchael Klein reported cash flow

! These mnutes also state, apparently regarding the

projected incone from the niche wall, that “[n]et proceeds
estimated to cenetery after all commssions and costs is
$98,000.” Board m nutes from January 17, 2001, indicate that

the final cost of the niche wall was at | east $101, 008.
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probl ens. He al so advised the board that he had obtained three
new corporate credit cards (in addition to an existing card) and
had put in place two new |lines of credit totaling $95, 000; the
board did not vote on these actions. M chael Klein also stated
that the nerchandise reserve fund had been exhausted because
sal es revenues had failed to add any nmoney to this account for
t he past three years and because install ment paynents on the
niche wall had been made from it. At the July 2001 board
meeting, Mchael Klein reported that “the cenetery | oses [sic]
$70k to 100k a year even when ‘scraping by,’” that “[a]ll cash

reserves and the bulk of what trust fund there was has been

exhausted,” and that the cenmetery needed to recover form
“significant financial setback.” The board raised prices for
services and nerchandise at its January 2002 neeti ng. Boar d

President M chael Klein also reported that he was cancelling
accounts receivable to offset sales tax obligations.

Board m nutes further reflect concern about the managenent
of the cenetery. Following the January 17, 2001, board of
directors’ neeting, Director Carson Quinn resigned. In his
| etter of resignation, which was appended to the board m nutes,
he stated that he had received conplaints from custoners. He
al so stated:

My condemmation of recently discovered deceptive
practices and suggestions to correct them have been
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| argely ignored. My feeling is that there are not

sufficient checks and balances in place since the

mer gi ng of the Board of Directors and the enpl oyees of

July 1999 to satisfy the growi ng concern the general

public has with the operation of the cenetery.
The board m nutes of January 17, 2002, also reflect that fornmer
sal es agent and manager Karl Castor had filed a | awsuit agai nst
the Kleins. The board decided to seek | egal advice to protect
the cemetery’s interest in the |lawsuit between those parties;
pro bono assi stance was sought since the board felt the cenetery
could not afford to hire counsel

Despite the cenetery’s obvi ous financial decline, the Kleins
al ways ensured that they received their salaries. Mor eover,
they took sales comm ssion advances directly from Pine Lawn,
rather than fromthe sales agent, M&M Enterprises, as had been
done when KC Sales held the sale contract. These advances
ranged from $500 to $1, 000 per event and total ed $25, 656.67,
endi ng on February 28, 2002.8 Mchael Klein felt these advances
were sonmewhat offset by the nonperform ng accounts he acquired
when he purchased KC Sales’ contract with the cenetery. He al so
said that while there may not have been written authority for

t hese advances, he had received simlar advances when he was

enpl oyed by KC Sal es, and he said he received oral approval for

8 In Pine Lawn’s records, these advances were | abeled
ADVANCE ON SALES BONUS, With the accounting received in evidence
running fromJune 1, 1999, to February 28, 2002.
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t hese advances based on contacts with either his wife, who was
also a board nenber, or to one other board nenber, Harold
Littlefield. In addition to the sales comm ssion advances,
bet ween January 31, 2000, to April 30, 2002, Pine Lawn al so paid
M&M Ent erpri ses $124,861.19 in regular sal es conm ssions.

M chael Kl ein acknowl edged that the cenmetery’s credit cards
were occasionally used by himpersonally. He said he offset the
amount he needed to reinburse the corporation with the anmount
t hat he was owed on sal es conmm ssi on.

M chael Klein's financial activities at the cenetery were
i nvestigated by the Rapid City police departnment. According to
Detective Steve Neville, the departnent was able to substantiate
that M chael Klein had taken sales conm ssion advances of
approxi mately $26, 000 fromPi ne Lawn between June 1999 and April
2002. Sonme advances were for sales that had not been paid in
full. Mchael Klein acknow edged these commi ssion advances to
Detective Neville in their conversations. The police
departnment’s investigation further revealed that on several
i nstances M chael Klein withdrew funds from one of Pine Lawn’s
per petual trust accounts and placed the noney in Pine Lawn’'s
operating account shortly before he gave hinmself an advance on
sal es conm ssions fromthe operating account.

M chael Klein admtted to Detective Neville that he (M chael
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Kl ei n) had used Pine Lawn’s credit cards for personal use. When
Detective Neville was first involved in the Klein investigation,
he had found that the unpaid balance on the credit cards was
about $9,000. He was unable to determ ne how nuch of that nmay
have been for the Kleins' personal use.

When the Kl eins becane corporate officers in md-1999, the
cenetery’s board was just conpleting the purchase of a van to
replace a Suburban. In August 2001, the Kleins traded this van
for a newvan. This purchase was financed with corporate credit
of over $30, 000. The corporation authorization to incur the
debt was signed only by MaryAnn Klein, the corporate secretary.
There are no board m nutes in evidence approving this trade for
a newvan. For atinme, the Kleins used a corporate van to drive
back and forth fromtheir honme in Hot Springs to the cenetery in
Rapid City. M chael Klein said they paid for the gas for the
van on these commutes, except for one tank a week that he
charged to the cenetery for business errands he conpleted with
t he van.

M chael Klein stated that he had obt ai ned board approval for
all financial transactions he conducted based on consul tations,

sonetine by tel ephone, with one or two board nenmbers, which may
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have included his wife.® He acknow edged that he did not have
any board neeting notices or board neeting mnutes to
substantiate his claim that the board approved his many
financial transactions or his deviations fromcenetery policies,
i ncl udi ng taki ng substantial principal fromthe perpetual funds.
He said principal fromthe perpetual funds was only used when
t he corporation was in financial straits. Many of M chael
Kl ein's financial decisions and actions for Pine Lawn were based
on what he considered to be historical precedence rather than
what was aut horized under Pine Lawn’s by-laws and regul ati ons.

While Carson Quin was on Pine Lawn’s board of directors,
sporadi ¢ board neetings were held, and he did not al ways receive
notice of them He said sonme special neetings were conducted by
t el ephone. He never saw a sales contract with the Kleins. Quin
confirmed that no conm ssion advances were ever approved for
M chael Klein and the Kleins were never authorized to i nvade the
princi pal for the perpetual care fund except for certain capital
expendi tures, such as a $16, 000 down paynent for a backhoe. He
al so stated board authority was never given to invade the

per petual flower trust fund.

® On adverse exam nation, M chael Klein stated he sonetines
just conferred with one other board nenber, which may have been
only his wfe. Upon friendly exam nation by his wife (both
parti es appeared pro se), he testified that he never conferred

with only his wife.
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Though t he cenetery's fi nances drastically declined, M chael
Klein thought his work nonetheless benefitted the cenetery
because he kept it open despite financial problens; he thought
he had increased sales; he felt it was to Pine Lawn’ s advant age
t hat he had opened several lines of credit, some used and sone
not; and he thought he had inproved public access through the
i nternet and ot her neans.

MaryAnn Kl ein testified that the cemetery office was run the
sanme way it had been run before their involvenent. She said it
was a small office and they did not have any specific |ega
knowl edge that guided them in their deci si on- maki ng.
Nonet hel ess, according to board neeting m nutes, M chael Klein
often referenced the state code during neetings.

1.

Under 11 U.S.C. 8§ 523(a)(4), a pre-petition claimw | not
be discharged if the debt arose due to fraud or defal cation by
a fiduciary. The creditor seeking a determ nation of
nondi schargeability under 8 523(a)(4) bears the burden of proof
by a preponderance of the evidence. Gogan v. Garner, 498 U.S
279 (1991).

[ E] vi dence presented nust be viewed consistent wth

t he congressional intent that exceptions to discharge

be narrowy construed against the creditor and

i berally against the debtor, thus effectuating the
fresh start policy of the [Bankruptcy] Code. [Cite
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therein.| These considerations, however, “are
applicable only to honest debtors.”

Caspers v. Van Horne (In re Van Horne), 823 F.2d 1285, 1287 (8th
Cir. 1987)(quoting In re Hunter, 771 F.2d 1126, 1130(8th Cir.
1985)); see The Merchants National Bank of Wnona v. Moen (Inre
Mben), 238 B.R. 785, 790-91 (B.A.P. 8th Cir. 1999).

Fraud by a fiduciary. The elements for fraud under

8§ 523(a)(4) are the same as for fraud under 8 523(a)(2)(A).
McDani el v. Border (In re MDaniel), 181 B.R 883, 887 (Bankr.
S.D. Tex. 1994):
(1) the debtor represented a fal sehood;
(2) tﬁf debtor knew the representation was false at
t he

time it was made;

(3) the debtor nade the fal se representation with an
intent to deceive; and

(4) the creditor was damged as a proximate result of
the representation;

ld. at 886. Since direct proof of fraudulent intent is
difficult, a creditor may present evidence of the surroundi ng
circunstances fromwhich intent may be inferred. Caspers v. Van
Horne (In re Van Horne), 823 F.2d 1285, 1287 (8th Cir.
1987)(cites therein). The debtor cannot overcone that
circunstantial evidence with an unsupported assertion of honest

i ntent. | d. The Court mnmust consider whether the debtor's
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actions are inconsistent wth the debtor's self-serving

st at ement s. |d. at 1288.

Defalcation by a fiduciary. Defalcationis a failure by a

person to account for noney or property that has been entrusted
to himor her. Hunter v. Philpott, 373 F.3d 873, 875 n.1 (8th
Cir. 2004). It includes an innocent default of a fiduciary;
t hus, an individual nay be liable for defalcation wthout an
intent to defraud. Tudor Oaks Ltd. Partnership v. Cochrane (In
re Cochrane), 124 F. 3d 978, 984 (8th Cir. 1997)(quoting Lew s V.
Scott, 97 F.3d 1182, 1186 (9th Cir. 1996)(cites therein)).
Consequently, evidence of intentional wongdoing is not
required. Cochrane, 124 F.3d at 984. \Whether a defal cation has
occurred is evaluated on objective criteria. Buchholz v. Cook
(In re Cook), 263 B.R 249, 256 (Bankr. N.D. lowa 2001)(citing
Cochrane, 124 F.3d at 984).

Sonme courts define defalcation as sonething broader than
ei ther embezzl ement or m sappropriation. Leeb v. Guy (In re
Guy), 101 B.R 961, 991-92 (Bankr. N.D. Ind. 1988). They hol d
that it can be shown by sinmply proving that a fiduciary has
failed to return property or account for property, even though
no fraud, enbezzlenent, or even m sappropriation on the part of

the fiduciary is shown. Banco 18 v. Reeves (In re Reeves), 124
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B.R 5, 6 (Bankr. D.N H 1990). As also stated in the Eighth
Circuit decision in Cochrane, 124 F.3d at 984, since even
negligent conduct is not excused, proof of intent is not
required. Guy, 101 B.R at 991-92. Mor eover, using a trust
fund for a purpose other than for what it was intended may
create a nondi schargeabl e defal cation. Guy, 101 B.R at 992.

Definition of a Fiduciary. For 8 523(a)(4) to apply, the

debtor’s fiduciary capacity must arise from an express, not
constructive, trust. Barclays American/ Business Credit, Inc.,
v. Long (Inre Long), 774 F.2d 875, 878-79 (8th Cir. 1985). The
property that is alleged to have been affected by fraud or
defal cation must be specific property that the debtor was
legally obligated to hold for the benefit of the conpl aining
creditor. Hunter, 373 F.3d at 875.

It is the substance of a transaction, rather than the

| abel s assigned by the parties, which detern nes

whether there 1is a fiduciary relationship for

bankrupt cy purposes.
Long, 774 F.2d at 878 (citing Davis v. Aetna Acceptance Co., 293
U.S. 328, 333 (1934)). The fiduciary relationship to which
8 523(a)(4) applies does not cover trusts inposed on
transactions by operation of |law or as a matter of equity. |ITT

Life I nsurance Co. v. Haakenson (In re Haakenson), 159 B. R 875,

887 (Bankr. D.N.D. 1993). I nstead, the term is used in a
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“strict and narrow sense.” Hunter, 373 F.3d at 876 (citing
Long, 774 F.2d at 878). It does not enbrace a trust
relationship that is not created until the mal feasance occurs;

instead, the fiduciary duty nust have pre-existed the incident

that created the subject debt. Hunter,373 F.3d at 876.

Whet her a party is a fiduciary under 8 523(a)(4) is a

guestion of federal |aw. Kunzler v. Bundy (In re Bundy), 95
B.R 1004, 1013 (Bankr. WD. M. 1989). However, state law is
rel evant when deciding whether an express trust relationship
exi sts. Ragsdale v. Haller, 780 F.2d 794, 795-97 (9th Cir.

1986); Bundy, 95 B.R at 1013.

We recogni ze that t here are cases char gi ng
i ndividuals, by virtue of their corporate officer
status, with the corporation's fiduciary duties. Inre
| nterstate Agency, Inc., 760 F.2d 121, 124-25 (6th
Cir.1985); Matter of Whitlock, 449 F.Supp. 1383, 1390
(WD. M. 1978). To the extent these cases hold that
a statute or other state law rule may create fiduciary
status in an officer which is cognizable in bankruptcy
pr oceedi ngs, we agree.

Long, 774 F.2d at 878. In South Dakot a,

any [corporate] director chosen has a fiduciary duty
whi ch obligates himor her to avoid acting as a rubber
stanp for either side. Directors are held to a high
degree of diligence and due care in the exercise of
their fiduciary duties to shareholders. Case V.
Murdock, 488 N W2d 885, 889-90 (S.D.1992) (citing
Mobridge Community Industries v. Toure, 273 N W2d
128, 133 (S.D.1978)). "Directors of a corporation
occupy a fiduciary position in respect to the
corporation and its shareholders, and are required to
exercise the utnost good faith in all transactions
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touching a director's duty." Case, 488 N.W2d at 890
(citing Schurr v. Weaver, 74 S.D. 378, 384, 53 N W 2d
290, 293 (1952)). See also Landstromv. Shaver, [...]
561 N.W2d 1, 18 [S.D. 1997]. A director nust
exerci se independent judgnent and act in the
corporation's best interest, not as a puppet for a
parti cul ar sharehol der

Lien v. Lien, 674 N.W2d 816, 824 (S.D. 2004).

The Kleins were fiduciaries of Pine Lawn. The record is

clear that M chael and MaryAnn Klein both served Pine Lawn as
corporate directors between July 1999 and April 2002. As
directors, as provided by the South Dakota Supreme Court in
Lien, 674 N W 2d at 824, they each had a fiduciary obligation
to Pine Lawn, its nenbers, and its related perpetual funds,
which were specifically to be held in trust. The Kleins were
obligated to always act in the cenmetery’ s and the perpetual
funds’ best interest.

The Kleins failed to fulfill their fiduciary duty. It is

equally clear that M chael Klein and MaryAnn Klein each fail ed
to fulfill their fiduciary duties. While Pine Lawn was under
their directorship, the by-laws and regul ations regarding the
per petual care fund and the perpetual flower fund were ignored.
The principal in the perpetual funds was inmproperly invaded and
substantially depleted, the nmerchandise reserve account was

totally depleted, and the non profit corporation was rendered
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financially unstable by their erroneous expenditures in |ight of
avai l abl e income. As corporate officers, the Kleins failed to
i nsure that appropriate board approval was sought, obtained, and
docunment ed for non routi ne expenses or transactions. Moreover,
they used their dual status as corporate officers and office
personnel to take unauthorized advances on sal es commi ssi ons and
to use corporate credit cards for personal benefit.

These many failures while in a fiduciary capacity
constituted defal cation under § 523(a)(4).! Accordingly, Pine
Lawn’ s pre-petition claim agai nst t he Kl ei ns i's
nondi schar geabl e.

Ampunt of nondi schargeable claim The cenmetery’ s accounti ng

reveal ed that the Kleins, on their petition date, still owed the
cenmetery $25, 656.67 for unauthorized sal es conm ssi on advances.
The Rapid City police departnent’s investigation confirmed that
amount. The record did not sufficiently establish the amunt of
any additional pre-petition claimarising fromthe unauthorized

use of corporate credit cards and the unauthorized invasions of

10 The present record did not clearly establish that the
Kleins failures were the product of fraudulent intent.
However, f raudul ent i nt ent was not f ound in this
nondi schargeability action only because the “evidence presented
must be viewed consistent with the congressional intent that
exceptions to discharge be narrowy construed against the
creditor and |li berally against the debtor, thus effectuating the
fresh start policy of the [ Bankruptcy] Code,” as required by Van
Horne, 823 F.2d at 1287.



-22-

the perpetual <care fund and the perpetual flower fund.
Accordi ngly, Pine Lawn’s nondi schargeable claimis $25, 656.67.
An appropriate order and judgnent shall be entered.
Dated this 22nd day of Septenber, 2004.

BY THE COURT:
/sl 1rvin N Hoyt

lrvin N Hoyt
Bankr uptcy Judge

ATTEST:
Charles L. Nail, Jr., Cerk

By: /s/ Alta Oterness
Deputy Clerk
( SEAL)



