UNITED STATES BANKRUPTCY COURT
DISTRICT OF SOUTH DAKOTA
WESTERN DIVISION

I N RE: CASE NO. 89-50106

L. D. ALDERSQN, CHAPTER 7

MEMORANDUM COF DECI SI ON RE:
CLAI M OF EXEMPTI ONS

N N N N N N N

Debt or .

The matter before the Court is the Caimof Exenptions filed
by Debtor L.D. Al derson and the objections thereto. This is a core
proceedi ng pursuant to 28 U S.C. 8§ 157(b)(2). This ruling shal
constitute Findings and Conclusions as required by F.R Bankr.P.
7052.

l.

Debtor L.D. Alderson (Debtor) served in the mlitary or was
enpl oyed by the federal government for many years beginning in the
early 1950's. H's services were termnated on My 24, 1985.
During his years of enploynent, he accumul ated $34,993.80 in civil
service retirenent benefits. Upon termnation, he imedi ately
becanme eligible to withdraw those funds. At age 62, he becones
eligible for paynents under a civil service deferred annuity.

On May 8, 1989, Debtor filed a Chapter 12 petition for
reorgani zation. On Schedule B-4 filed June 2, 1989, Debtor clai ned
the follow ng property as exenpt: honestead, $30,000; cash, $100;

househol d goods, $2,000; clothing & jewelry, $300; vehicles,



$1, 250; horses, $5,000; farm equipnent, $1,500; and personal
property, $500. At that time, Debtor did not identify as property
of the estate nor claimas exenpt any interest he had in the civil
service retirenment funds that had accunul at ed.

By Order entered Cctober 31, 1989, Debtor's case was converted
to a Chapter 7 proceeding. In that Order, the Court directed
Debtor to file within fifteen days his anended schedul es and
anended statenent of financial affairs and to file within thirty
days his final report and account as the Chapter 12 debtor-in-
possessi on, as required by Bankr. Rs. 1007 and 1019. Debtor filed
new schedul es on Decenber 26, 1989. On Schedul e B-4 he clained the
same property exenpt at the sane values as before except he no
| onger decl ared any cash or househol d goods exenpt. Again, Debtor
did not identify as property of the estate nor claim exenpt any
interest he had in civil service retirenent funds.

At a 8 341 neeting of creditors held January 7, 1990, Debtor
acknow edged that the retirenment fund exi sted but he testified that
his wife, via a power of attorney, had wi thdrawn the noney whil e he
was incarcerated. Debtor |ater provided Chapter 7 Trustee Dennis
C. Wetzal (Trustee) with a copy of a power of attorney dated
August 29, 1985 and signed "L.D. Al derson by Stephanie d aynore
attorney in fact."™ Andrew Reid, Counsel for creditor Eunice I

@l l, individually and as the Admnistratrix of the Estate of Carl



V. @ll (@ill), upon further investigation |earned that C aynore
had attenpted to withdraw the funds with a | etter dated August 29,
1985 to the O fice of Personnel Managenent (OPM signed by her on
Debtor's behalf. OPM by letter dated Septenber 12, 1985, i nforned
her she could not wi thdraw the funds because the power of attorney
on which Caynore relied was "not acceptable for negotiating civil
service retirenent [funds]."

Reid's communi cation with OPM al so reveal ed that Debtor had
corresponded with OPM on several occasions in md-1985. On
Septenber 12, 1985, OPM informed Debtor of the anount of his
retirenment contribution and provided hi mw th sone panphl ets on how
to estimate his deferred annuity benefits. Hence, as of that date,
nei ther Debtor nor his present wife had withdrawn the accunul at ed
retirement funds. Moreover, by letter dated August 30, 1985, OPM
informed Debtor that the Bureau of Indian Affairs was seeking a
setoff fromhis retirement funds of noney which Debtor owed them
for overdrawn annual |eave. As of Cctober 8, 1985, the status of
t he pendi ng setoff had not been altered by any w thdrawal of funds
from Debtor's retirenment account.

On February 6, 1990, @ull filed an Objection to Exenptions.
Therein, @Qull argued that sonme of the property which Debtor deened
exenpt was not lawfully his. Further, @Gull clainmed that the val ue

of personal property clained exenpt under S.D.C L. 8§ 43-5-4



exceeded the [imts inposed by the statute. Finally, @ll argued
Debtor had clainmed his exenptions in bad faith and that under
S DCL. 8 43-45-7 he should be disallowed any non absolute
exenptions. By Order entered March 9, 1990, the Court found Debt or
to be an abscondi ng debtor since he had renoved assets to Nebraska
and it Ilimted Debtor's exenpt property to those absolute
exenptions allowed by S.D.C L. § 43-45-2. Debt or was further
ordered to turnover to Trustee

all of the estate owned or possessed by himat the tine

of filing or conversion, other than the property |isted

[in S D.C.L. 8 43-45-2] as absolutely exenpt, including

but not limted to ... [a]ll cash and deposits of noney

wi th any savi ngs and | oan, banks, financial institution,

or other entity.

By Notice of bjection to Cainmed Exenpt Property filed,
February 9, 1990, Trustee objected to Debtor's clained exenption
inthe fifteen horses on the grounds that their val ue exceeded the
al l oned exenption. Debtor did not file a response to this
objection and it was sustained by Order entered March 8, 1990.

By Order entered Mirch 21, 1990, @uill's notion for
authorization for Qull to pursue property of the estate was
granted. On May 24, 1990, Qull filed a notion for contenpt due to
Debtor's failure to conply with the March 9, 1990 Order, which
directed Debtor to turnover certain property. In her brief in

support of her notion, Qull argued that cash and deposits which

Debtor had failed to turnover included "those annuity nonies



deposited with the United States.™ A civil contenpt order was
entered Septenber 18, 1990 because of Debtor's failure to conply
with the March 9, 1990 turnover Order.

On Septenber 18, 1990, the Court ordered the United States to
turnover the pension funds to Trustee. The United States, by
Motion filed February 1, 1991, sought to have the Septenber 18,
1990 pension fund turnover Order vacated because of procedural
irregularities. The Mtion was granted and the Septenber 18, 1990
Order has been vacated by Order entered this day because turnover
of the pension fund should have been sought by @Il wth an
adversary conpl aint rather than by notion.

Subsequent to the Septenber 18, 1990 civil contenpt Order,
Debtor attenpted to consunmate several "deals" with Trustee to
retain the property or to sell it for the estate. The Court
refused to authorize any of the procedures. To date, Debtor has
not fully conplied with the March 9, 1990 turnover Order and he is
still in contenpt of this Court pursuant to the Order of Contenpt
entered Septenber 18, 1990. Certification of the matter to the
Federal District Court for the District of South Dakota for a
finding of crimnal contenpt is presently under this Court's
consi derati on.

On Decenber 18, 1990, Debtor filed a O ai mof Exenptions. He

acknow edged that he had not declared his "Civil Service Retirenent



benefits under 5 U.S.C.S. 88346(a)" as exenpt in the past but he
now asks the Court to declare that property exenpt. The pleading
was not served on all creditors and parties in interest.

@ll filed a response on January 14, 1991. She argues
Debtor's claimof exenption in the pension funds shoul d be deni ed
because of Debtor's failure to conply with the Court's earlier
turnover order and contenpt order. Trustee responded to Debtor's
Cl ai m of Exenptions on January 17, 1991. He argues Debtor's claim
of exenption in the pension funds is untinely because Debtor did
not object tothe Court's earlier order directing the United States
to turnover those funds. The United States responded on January
22, 1991. It argues that Debtor nay declare the property exenpt
under 11 U.S.C. 8 522(c)(10) and that the funds are not property of
the estate pursuant to 11 U S.C. 8§ 541(c).?

A hearing was held March 5, 1991 and the matter was taken
under advi senent. Subsequent to the hearing and at the Court's
request, Trustee filed a status report on June 6, 1991. He

reviewed his efforts to adnini ster the case and Debtor's conti nued

! The Court does not herein render a decision on whether

Debtor's civil service retirement funds are property of the estate.
Debtor has not raised the issue. See 11 U.S.C. § 522 (b) ("[A]ln
individual debtor may exempt from property of the estate ... .")
Moreover, the United States' argument in its response to Debtor's
Claim of Exemption that the benefits are not estate property did
not appropriately present the issue for resolution at this time
because a determination of an interest in property must be sought
by complaint. See. F.R.Bankr.P. 7001(2).



failure to turnover the estate property.
1.

A debtor may exenpt from property of the estate

any property that is exenpt under Federal |aw, other than

[the Federal exenptions allowed under 88 522(b)(1) and

522(d)], or State or local lawthat is applicable on the

date of the filing of the petition[.]

11 U.S. C 8§ 522(b)(2) (in pertinent part). The debtor is
responsible for filing a list of the property that he clains
exenpt. 11 U.S.C. 8 522(1). The list nust be filed within fifteen
days of the petition filing date unless an extension of tine is
granted for cause shown. Bankr. Rs. 1007 and 4003(a). The i st
may be amended at any tine before the case is closed. Bankr. R
1009. Notice of the anendnent nust be given "to the trustee and to
any entity affected thereby." 1d.

The listed property i s deened exenpt unless a tinely objection
is filed. 11 U.S.C 8 522(l). njections nust be filed within
thirty days of the 8 341 neeting of creditors or the filing of any
anmendnent to the list. Bankr. R 4003(b). The objector bears the
burden of proving that an exenpti on has not been properly clai ned.
Bankr. R 4003(c).

Si nce Bankr. R 1009 all ows a debtor to anend his schedul es at
any time before the case is closed, it is not within a court's
di scretion to prohibit a debtor frommaking a tinely anendnent. |In

re Doan, 672 F.2d 831, 833 (11th Cr. 1982)(citing In re



Gershenbaum 598 F.2d 779, 781-82 (3rd Gr. 1979)). The Court of

Appeal s for the Eleventh Circuit, however, recogni zed one caveat to
that general rule. "[A] court mght deny |eave to anend on a
showi ng of a debtor's bad faith or of prejudice to creditors.” 1d.
Whil e the court noted that sinple delay in filing an anendnent is
not necessarily prejudicial to creditors, it did find that
conceal ment of an asset w |l bar exenption of that asset. |d.

Several courts have followed the rational e espoused i n Doan.

Viewing the totality of the circunstances surrounding the filing of

an anmendnent to a claimof exenptions, the court in In re Fabian,

122 B.R 678, 682 (Bankr. WD. Pa 1990), held that a debtor may be
prohi bited from anmendi ng the schedul e upon a showi ng of bad faith
or prejudice to creditors. The show ng nust be by clear and
convi nci ng evidence. 1 d. The court in Fabian found cogent the
fact that the debtor did not acknow edge the exi stence of the asset
in question until a creditor sought relief fromthe stay to pursue
it. Id. The court also noted the debtor's conti nued nmachi nati ons
in the case that delayed creditors' activities. |d. at 682-83.

The court in|Inre Myatt, 101 B.R 197, 199 (Bankr. E. D. Cal.

1989), al so adopted the clear and convinci ng standard of proof for
establishing a bad faith filing of an exenpti on.

The internediate standard of clear and convincing
evi dence i nsures the protection of creditor's rights and
the court's policy of "perm ssive anendnent” pursuant to
Rul e 1009.



Id. I ndications of bad faith considered by the Matt court
i ncluded the tinmeliness of the amendnent to the cl ai ned exenpti ons.
Id. at 199-201.

In In re Blaise, 116 B.R 398, 400 (Bankr. D. Vt. 1990), the

court followed the general rational e of Doan, Fabi an, and Myatt but

it enphasi zed one distinction. The court held that while it nust

all ow a debtor to anmend his schedul e of exenpt property at any tine

before the case is closed, the court may still deny the exenption
upon a tinely objection. "The right to anmend ... is not the sane
as the right to an exenption.” 1d. The court otherw se agreed

with the cases cited above and hel d:
A trustee or any party in interest has as much right to
object to the additional clai mof exenptions as they have
aright to object to the original claimof exenptions.
[Cite omtted.] Upon objection by the trustee, all owance
of the anended exenpti on depends on ot her consi derati ons,
namely, whether there is a showing of bad faith by the
debtor or prejudice to creditors. [Ctes omtted.]
Bl aise, 116 B.R at 400. The court in Blaise relied on two key
facts in concluding that the debtors were entitled to their anended
exenpti on. First, the asset exenpted by the anmendnent had been
listed as property of the estate by the debtors on their original
schedules. 1d. at 401. Second, the debtors quickly anended their
schedul e of exenpt property as soon as the trustee collected the
asset. |d. at 402.

A debtor's bad faith in filing an anended cl ai m of exenption



-10-

may be found if the debtor knowingly nmakes a material, false

statenment in his schedules. Drewes v. Mgnuson (In re Magnuson),

113 B.R 555, 558 (Bankr. D.N.D. 1989). "A statenent is materia
if it concerns the existence and disposition of property.” Id.
Fail ure to anend erroneous schedul es pronptly constitutes reckl ess
indifference to the truth, which is the equivalent of fraud. |[|d.
at 559 (citations omtted). Further, an exenption claim may be
di sal | oned when a debtor fraudulently conceals an asset that he

|ater clainms as exenpt. [d. at 560 (citing In re Hanson, 41 B.R

775, 778 (Bankr. D.N.D. 1984)2 Rednond v. Tuttle, 698 F.2d 414,

417 (10th Cir. 1983)); see also In re Roberts, 81 B.R 354, 363

(Bankr. WD. Pa. 1987). "Since fraudulent intent rarely is
susceptible to direct proof, courts |long have accepted extrinsic

evidence of fraud." Hanson v. First National Bank, 848 F.2d 866,

868 (8th Gir. 1988).
L1l
This Court concludes that Debtor shall be denied any clai mof
exenptionin his civil service retirenent funds. First, Debtor has

failed to serve all effected parties with notice of his anended

> The United States Court of Appeals for the Eighth Circuit

has not clearly ruled whether a fraudulently concealed asset may
later be claimed as exempt. It has, however, held that a debtor
may be denied an exemption where he converts non exempt property
into exempt property with an "actual intent to defraud
creditor[s]." Hanson v. First National Bank, 848 F.2d 866, 868
(8th Cir. 1988).




-11-

claim of exenptions. Since Debtor's retirenent funds may
constitute unsecured funds that are avail abl e for paynent of clains
agai nst the estate, all creditors should have been notified of
Debtor's claimthat the funds are exenpt.

Second and nost inportant, Debtor has exhibited bad faith in
filing this amended exenption claim Debtor's testinony at the
8 341 neeting on January 7, 1990, that he thought his w fe had
withdrawn the retirement funds is not credible. Debtor's
correspondence to and from OPMin 1985 indicates he knew that his
wife's efforts to withdraw the funds had been unsuccessful.
Moreover, during the two years Debtor has been in bankruptcy, he
did not file an anendnent to his schedul es whi ch acknow edged t hat
the retirenment funds existed. H's present filing of an anended
exenption clai mwas pronpted only after creditor Gull, on behal f of
the estate, and the United States, on behalf of itself under a
setoff theory® expressed an interest in recovering the funds.
Finally, Debtor's continued efforts to thwart or delay the
adm nistration of this estate precludes any |eniency by the Court
in allowing this claimof exenption.

An order denying the C aimof Exenptions will be entered.

®  The soundness of the United States' setoff claim is not

presently before the Court and no opinion on it is rendered herein.



Dated this 27th day of August, 1991.

ATTEST:
PATRI CI A MERRI TT, CLERK

By

Deputy derk
( SEAL)

BY THE COURT:

Irvin N Hoyt
Chi ef Bankruptcy Judge

12—



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF SOUTH DAKOTA
VESTERN DI VI S| ON

I N RE: CASE NO. 89-50106

L. D. ALDERSQN, CHAPTER 7
ORDER DENYI NG
CLAIM OF

Debt or . EXEMPTI ONS

N N N N N N

In recognition of and conpliance with the Menorandum of
Decision Re: Caimof Exenptions entered this day,

IT IS HEREBY ORDERED that the Cdaim of Exenptions filed
Decenber 18, 1990 by Debtor L.D. Alderson is DEN ED.

So ordered this day of August, 1991.

BY THE COURT:

Irvin N Hoyt
Chi ef Bankruptcy Judge

ATTEST:
PATRI CI A MERRI TT, CLERK

By

Deputy derk

( SEAL)



UNI TED STATES BANKRUPTCY COURT
DI STRICT OF SQUTH DAKCOTA
WESTERN DI VI SI ON
I N RE: CASE NO. 89-50106
L. D. ALDERSQN, CHAPTER 7
ORDER VACATI NG TURNOVER

ORDER ENTERED

Debt or . SEPTEMBER 18, 1990

)
)
)
)
)
)
)

Upon consideration of the United States' Mdtion to Vacate
Order, the responses thereto, and the argunments of counsel and it
appearing that the relief granted in the Turnover Order entered
Septenber 18, 1990 should have been sought by an adversary
conpl ai nt under Bankr. R 7001 rather than by a notion under Bankr.
R 9014 and it further appearing that the United States' Mdtion to
Vacate Order is tinely,

| T 1S HEREBY ORDERED t hat the Court's Turnover Order entered
Sept enber 18, 1990 i s VACATED.

So ordered this day of August, 1991.

BY THE COURT:

Irvin N Hoyt
Chi ef Bankruptcy Judge

ATTEST:

PATRI CI A MERRI TT, CLERK

By

Deputy Cderk



( SEAL)



UNI TED STATES BANKRUPTCY COURT
DI STRICT OF SQUTH DAKCOTA
WESTERN DI VI SI ON
I N RE: CASE NO. 89-50106
L. D. ALDERSQN, CHAPTER 7
ORDER GRANTI NG

ATTORNEY FEES

Debt or . AND EXPENSES

)
)
)
)
)
)
)

In conpliance with this Court's Oder of Contenpt entered
Septenber 18, 1990 and upon consideration of the Affidavit of
Counsel Re Terns on Third Mtion for Contenpt and Statenent of Tine
and Expenses Re Third Motion for Contenpt filed by Andrew B. Reid,
counsel for creditor Eunice I. @ll, individually and as the
Adm nistratrix of the Estate of Carl V. @ill (&ull), and said
Affidavit and Statenent having been served on interested parties
and no objections thereto having been filed tinely,

IT IS HEREBY CORDERED that Debtor shall pay the sum of
$2,753.22 to Andrew B. Reid as reasonable attorney fees and
expenses incurred in connection with Gull's Mtion for Contenpt
filed May 24, 1990.

So ordered this day of August, 1991.

BY THE COURT:

Irvin N Hoyt
Chi ef Bankruptcy Judge
ATTEST:

PATRI CI A MERRI TT, CLERK



By

Deputy derk
( SEAL)



