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tuted the “[olpportunity ... to make the
objection out of the hearing of the jury”
under Fed.R.Civ.P. 51. The rule, however,
merely requires that, in order to assign an
error in the jury charge, a party must make
an objection “before the jury retires to con-
sider its verdict.” Nothing in the rule re-
quires that a party’s objection occur at an
instructions conference or at any other par-
ticular time, provided that the party asserts
an objection before the jury retires. PASCO
objected at a side-bar conference at which
the judge asked whether either party had
“any objections ... to the instructions that I
read to the jury previously.” That confer-
ence presented another opportunity for ob-
jection pursuant to Fed.R.Civ.P. 51, and
PASCO requested clarification at that time.
The objection was therefore timely.

CPI further argues that PASCO cannot
challenge the instruction to the jury because
the court gave the very instruction that PAS-
CO originally requested. In support of that
argument, CPI cites Bissett v. Burlington
Northern Railroad Co., 969 F.2d 727 (8th
Cir.1992). That case indicates that a party
cannot assign a jury instruction as error if
the party argued a contrary position before
the district court. See id. at 732. Bissett is
not analogous to this case. The party at-
tempting to challenge the jury instruction in
Bissett argued a contrary position before the
district court throughout the trial and did not
attempt to correct the error before the jury
retired. In contrast, PASCO’s argument be-
fore this court is not contrary to the asser-
tions made before the trial court. It is true
that PASCO did not originally request an
instruetion that told the jury that overhead
was recoverable. That failure, however, is
not fatal to PASCO’s assignment of error,
because a timely (if somewhat belated) re-
quest for a proper instruction was made.

PASCO evidently did not anticipate, prior
to CPT’s closing argument, that the request-
ed instruction left room for the assertion that
overhead was to be excluded from the calcu-
lation of damages, and that counsel for CP1
would misstate, deliberately or otherwise, the
law of Missouri to the jury. When PASCO’s
counsel realized that the requested jury in-
struction was imprecise, he asked for clarifi-
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cation before the jury retired. Thus, PAS-
CO’s position before the trial court was not
contrary to its argument here.

[4] Since the clarification that PASCO
requested was a clearly correct statement of
Missouri law, the trial court erred in refusing
to give it. We therefore vacate the judgment
on the contract claim.

1L

For the reasons stated, we affirm the judg-
ment of the trial court with respect to the
claim of breach of fiduciary duty, vacate the
judgment on PASCO’s contract claim, and
remand for further proceedings consistent
with this opinion.
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Chapter 12 trustee objected to discharge
on ground debtors were not paying all dis-
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Senior Circuit Judge, held that: (1) both
debtors’ “race car” expenses and equity they
realized when mortgagee voluntarily released
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secured debt were includable in their dispos-
able income, but (2) debtors’ equity in trac-
tor, purchased with exempt life insurance
proceeds, was not includable.

Affirmed in part and reversed in part.

1. Bankruptcy €=3682

Chapter 12 debtors’ “race car” expenses
were includable in their disposable income,
for purpose of determining amount they were
required to pay unsecured creditors in order
to obtain discharge, despite claim that race
car was necessary outlet or release for debt-
or; expense was not necessary for debtors’
maintenance or support, or for continuation
or operation of their farm. Bankr.Code, 11
U.S.C.A. §§ 1225(b)(1)(A, B), 1228.

2. Bankruptcy €=3682

Equity which Chapter 12 debtors real-
ized when mortgagee voluntarily released se-
cured debt was includable in their disposable
income, for purpose of determining amount
they were required to pay unsecured credi-
tors in order to obtain discharge, despite
claim that release was gift or in exchange for
promise of services; estate included property
acquired postpetition.  Bankr.Code, 11
U.B8.C.A. §§ 1207, 1228.

3. Bankruptcy €-3682

Chapter 12 debtors’ equity in tractor
was not includable in their disposable income,
for purpose of determining amount they were
required to pay unsecured creditors in order
to obtain discharge; equity was purchased
with life insurance proceeds that were ex-
empt from creditor claims under state law.
Bankr.Code, 11 U.S.C.A. § 1228; SDCL 58
37-68.

William J. Pfeiffer, Aberdeen, SD, for ap-
pellant.

A. Thomas Pokela, Sioux Falls, SD, for
appellee.

Before MAGILL, Circuit Judge, and
HEANEY and JOHN R. GIBSON, Senior
Circuit Judges.

HEANEY, Senior Circuit Judge.

Arthur and Cheryl Berger filed for Chap-
ter 12 farm reorganization in September
1987. Their debt adjustment plan provided
that their unsecured creditors, with claims of
$127,766.10, would receive a total of $16,-
927.83 to be paid in three installments at the
end of 1989, 1990, and 1991. In April 1992
the Bergers filed their final account and re-
port and sought discharge from all unsecured
debts. The Chapter 12 Trustee filed an ob-
jection to the Bergers’ discharge, claiming
that the Bergers had not paid all the disposa-
ble income due to unsecured creditors, and
moved to modify the confirmed plan to recog-
nize post-confirmation equity realized by the
Bergers in a tractor and in land on which a
mortgage had been satisfied. After several
hearings and presentation of written argu-
ments, in January 1994 the bankruptey court
denied the Bergers’ request for discharge
and granted the Trustee’s motion to modify
the Chapter 12 plan to require additional
payments to unsecured creditors. In August
1994 the district court affirmed the decision
of the bankruptcy court. We affirm in part
and reverse in part.

Both the Trustee and the Bergers agree
that the resolution of this case turns on
whether the Bergers had disposable income
as of December 31, 1991, the end date of the
Bergers’ confirmed Chapter 12 debt adjust-
ment plan. If there is no net disposable
income as of that date, the Bergers will be
deemed to have made all payments required
under the plan and will be entitled to dis-
charge. See 11 U.S.C. § 1228. If the court
determines that payments under the plan
have not been completed, the plan may be
modified to increase the amount owed to
unsecured creditors. See id. § 1229.

The Bergers raise three arguments: (1)
various expenses, including race car expenses
totaling $16,861, should have been deducted
from the Bergers’ available income when cal-
culating net disposable income; (2) the plan
should not be modified to include any equity
the Bergers realized when Arthur Berger’s
mother satisfied the mortgage on their land;
and (3) the plan should not be modified to
include any equity the Bergers had in a
tractor because it was purchased with life
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insurance proceeds that the court ruled were
exempt from the caleulation of income.

Both parties agree that the Bergers’ avail-
able income on December 31, 1991, the end
of the disposable income payment period,
was $88,657.31. They disagree about wheth-
er any disposable income remained after de-
ducting necessary expenses. “Disposable in-
come” is defined as “income which is received
by the debtor and which is not reasonably
necessary to be expended—(A) for the main-
tenance or support of the debtor or a depen-
dent of the debtor; or (B) for the payment of
expenditures necessary for the continuation,
preservation, and operation of the debtor’s
business.” 11 U.S.C. § 1225(b)(1)(A) and
(B). We review the bankruptcy court’s fac-
tual findings under a clearly erroneous stan-
dard, and review de novo all legal conclu-
sions. In re LeMaire, 898 F.2d 1346, 1349
(8th Cir.1990).

[11 The Bergers first claim that the $16,-
861 in race car expenses are allowable ex-
penses that should have been deducted from
their available income when calculating net
disposable income. They argue that the race
car was a necessary “outlet or release” for
Arthur Berger and was listed among their
assets when they filed for Chapter 12 reorga-
nization, and the race car expenses should
have been expected because Arthur Berger
had raced for many years prior to the filing.
This argument has no merit. The race car
expenses clearly are not necessary for the
Bergers’ maintenance or support or for the
continuation or operation of their farm.
Thus the amounts expended on the car must
be included as disposable income. We have
also reviewed the other expenses claimed by
the Bergers and find no clear error in the
bankruptey court’s exclusion of them in cal-
culating the Bergers’ net disposable income.

[2] The Bergers next argue that the eq-
uity they realized when Arthur Berger's
mother filed a satisfaction of mortgage on
their land should not be included as disposa-

1. This section reads:

Attachment or garnishment of benefits pro-
hibited. No money or other benefit, charity,
relief or aid to be paid, provided or rendered
by any society, shall be liable to attachment,
garnishment or other process, or to be seized,
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ble income. When the Bergers filed for
Chapter 12 reorganization, $45,000 was ap-
plied to the secured claim of Arthur Berger’s
parents. His father died in 1989, and in 1990
his mother Delores Berger released the $45,-
000 of secured debt. The Trustee and the
Bergers have stipulated to $10,770.60 as the
amount of equity in the homestead, an
amount arrived at after deducting $30,000 for
a homestead exemption and $4,229.40 paid by
the Bergers during the plan period.

The Bergers claim that the mortgage was
not “forgiven” but rather was satisfied in
exchange for their obligation to take care of
Delores Berger for the rest of her life. In
the alternative, they argue that Delores Ber-
ger satisfied the mortgage without their
knowledge and that they should not be
forced to accept a gift that “hurts” them.
We note in this regard that the Bergers have
taken no steps to repudiate the gift.

Neither of these arguments is persuasive.
A debtor’s estate includes all property or
income acquired after petitioning for Chapter
12 reorganization but before the closing of
the case. 11 U.S.C. § 1207. The $10,770.60
equity in the land, which the Bergers ob-
tained during the plan period, is properly
included in the modified plan as an amount
available to unsecured creditors.

[3]1 Finally, the Trustee sought to include
in the modified plan any equity the Bergers
had in a 1984 Steiger tractor. The Bergers
received $102,762.02 in life insurance pro-
ceeds from Aid Association for Lutherans
(AAL), a fraternal benefit society, after the
death of their son in an automobile accident
in 1989. They used $25,000 of the proceeds
as a downpayment on the tractor. The bank-
ruptey court determined that the proceeds
were exempt from inclusion as income pursu-
ant to S.D. Codified Laws § 58-37-68,! and
that ruling is not challenged on appeal. The
court also ruled, however, that the tractor
purchased with the exempt proceeds was a
non-exempt asset, so that any equity in the

taken, appropriated or applied by any legal or
equitable process or operation of law to pay
any debt or liability of a member or beneficia-
ry, or any other person who may have a right
thereunder, either before or after payment by
the society.
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tractor should be included as income. We

disagree.

Under South Dakota law the AAL pro-
ceeds are exempt from attachment by credi-
tors. The Trustee argues that this consti-
tutes a windfall to the Bergers. Had the
money remained in a bank account, there is
no question that the funds would remain
beyond the reach of creditors. Here the
Bergers used the proceeds for funeral costs;
farm supplies, repairs, and expenses; and a
downpayment on a tractor. See Debtors Ex-
hibit PP. The bankruptcy court concluded
that, although the expenditure on the tractor
was an allowable expense because it was
necessary for the operation of the Bergers’
farm, the equity, if any, in the tractor should
be deemed an amount available to creditors.
We see no need to examine how the AAL
benefits were spent, however, because that
money is exempt in the first instance from
the calculation of the Bergers' available in-
come. Accordingly, we reverse the bank-
ruptcy court’s holding with respect to equity
in the tractor.

Some observers may argue that the exis-
tence of exempt proceeds injects an element
of unfairness into the relationship between
debtors and their unsecured creditors be-
cause, absent section 58-37-68, the proceeds
would be available to pay the creditors to the
same extent that any other income or assets
would be available. This result is generated
by the statute itself, however. Section 58—
37-68 specifically puts the proceeds beyond
the reach of creditors, and we see no sound
distinction between the exempt status of the
proceeds themselves and that of the property
bought with those proceeds.

We affirm the bankruptey court’s decision
to deny discharge on the ground that dispos-
able income remains to be paid to unsecured
creditors, and to allow modification of the
Chapter 12 plan to include the equity in the
Bergers’ land, but ‘we reverse its holding that
any equity in the tractor purchased with
exempt proceeds should be available to credi-
tors.
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Former employee brought disability dis-
crimination action against employer for in-
junetive, declaratory, and equitable relief un-
der Americans with Disabilities Act (ADA)
and Missouri Human Rights Act (MHRA).
The United States District Court for the
EBastern District of Missouri, Stephen Na-
thaniel Limbaugh, J., granted employer’s
motion for summary judgment, and employee
appealed. The Court of Appeals, Bowman,
Circuit Judge, held that employer did not
know of employee’s disability until after her
employment was terminated, and therefore it
would have been impossible for employer to
have made disability basis for her termi-
nation. ‘

‘ Afﬁrmed.

1. Federal Courts‘}©w776 ‘

- Court of Appeals reviews district court’s
grant of summary Judgment de novo using
same standard applied by district court.
Fed.Rules Civ.Proc.Rule 56, 28 U.S.C.A.

2. Federal Courts =802

On motion for summary judgment,
Court of Appeals views record in light most
favorable to nonmoving party and gives that
party benefit of all reasonable inferences



