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Subject: In re Jeffreyv W. Brown,
Chapter 12; Bankr. No. 54-40543

Dizar Counsel:

The matter before the Csurt is the MoTioN TC¢ EEQUIRE DEBTOR TC SIGN
SeCURITY DOCUMENTATION AND ProvIpz Zrop INForMATION filed by Dakota State
Eank of Colman on May 7, 1996 and Debtor’s response thereto filed
May 9, 1996. A hearing or. shorzened notice was held May $, 1996.

Popearances included the abcve-named counsel. Debtor did not
zopear. Upon receipt of argumen:, the Court took the matter under
zdvisement. Later on May ¢, 1396, counsel for the Bank filed a

cupplemental brief on jurisdictional issues.

This is a core proceed . ng under 28 U.S.C. § 157(b) (2). This
latter decision and accompansing Order shall constitute the Court’s
findings and conclusiong uvrder F.R.Bankr.P. 7052. As set forth
below more fully, the Court concludes that the circumstances
presented do not warrant an order requiring Dsbtor or Debtor’s
counsel to sign an effective financing statement pursuant to
Debtor’s confirmed plan. However, the Court will prohibit Debtor
for the next thirty-five davs frem selling without court permission
eny collateral secured to the Bank while the Bank pursues its
avallable remedies.

Brief Summary of Facis. Debtor’s plan was confirmed on
May 25, 18995, The confi:rmed plan incorporated a stipulation
between Debtor and the Bank. 7The stipulation provided that Debtor
would execute any and all dotunaests deemed reasonably necessary by
the Bank to reflect the new nalance of the obligation and the terms
thereof, including, but not l:mited to, a2 revigsed Note, Security
Lgreement and Financing Staemernt.
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After Debtor default=d on the terms of the plan and
stipulation, the Bank receitved relief from the automatic stay on
Qutober 3, 1995. To date, Desktor has not signed all documents
requested by the Bank. Most notably, Debtor has not signed a new
2ilective financing statement (E¥3), as defined by 7 U.S.C. § 1631.
Jensequently, the Bank currently is not protected from any sales of
ferm product collateral tha:t Debtor may initiate or already has

made to certain buyers coversd Ly § 1631,

Thyrough its Motion, as refined at the hearing, the Bank has
asked the Court to authorize or require Debtor’s counsel, in
Debter’s absence, to sign & rew EFS. The question presented,
herefore, is whether the Court has the jurisdiction or power tc do

3C .

Discussion. Having reviaewed the Bank's post-hearing
memorandum, the Court agrees witl counsel for both partieg that the
relief from stay order does 11>t deprive this Court of jurisdicticn
ovazr the Bank’s collateral, sirce it is still escate property, or
over the debtor-creditor relacicrnship between Debior and the Bank.
That being so, however, the Court cannot find any specific
authority for it to order D2bitor or Debtor’s counsel to sign an
BF3, especially when other remradies under the Bankruptcy Code,
atate law, and 7 U.8.C. § 143., are availlable to the Bank to
address Debtor’'sg non complizace with his plan.

The Bankruptcy Code provides a creditor with several options
when a debtecr deoes not comply with his Chapter 12 plan. These
remedies include relief fronm tle automatic stay under § 362{(d),
wh_ch the PBank has obtained, z=znd use of state law remedies;
dismigsal of the case for unrzascrable delay or gross mismanagement
that 1s prejudicial to creditors or for material default under
§ 1208(c); removal of the debior in possessicn under § 1204;
modification of the plan under § 1229; conversion of the case to
Chapter 7 under § 1208(d}, .7 frzud can be shown; or revocation of
the confirmation crder under 3i232(a), if confirmation was procured
by fraud.

Section 1631 of Title 7 >f the United States Ccde also offers

another alternative to an EFS. A creditor may issue a notice of
its security interest and of :-he debtor’s failure to perform
pavment obligations to —<~ae protected buyers. 7 U.S.C.
§ 1631(e){1). Consequently, 1 =2reditor faced with an unccoperative

debtor ig not without protect ion under § 1631. While the burden on
the secured creditor to give this notice may be greater than the
burden on the buyer of famm groducts to insure that a secured
interest doesg not exist irn :the goods it purchases, that was the
legislative intent of § 1633, See Lisco State Bank v. McCombs Re:
Ranches, Inc., 782 F.Supp. 329 (D. Neb. 1990).
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Although the Bank has vrelief from the automatic stay to
erforce its lien in state court, it apparently hss not commenced a
gfate court action. Further, the Bank alsc coild, but has not,
sought remedy under the other Bankruptcy Code provisions. Finally,
the Bank has not pursued the alternative notice provision of

§ 1631(e) (1). Consequently, it: 18 not approprizte for thig Court
te fashion an alternative, =guitable remedy -- that isg, ordering
Debtor or his attorney to sgign an EFS -- when other statutory
remedies exigt for the Bank to wse. The Court’s broad powers under
11 U.8.C. § 105(a) to issu2 =quitable orders cannot be used to
create new substantive richt:s. Bird v. Carl’s Grocery (Co., Inc.
(In re NWFX, Inc¢.}, 864 F.:1 =33, 595 (8th Cir. 1989;. Instead,

powers under § 105(a) must e exsrcised consistent with the Code.
Otce County National Bank v. Faston (In re Eagton), 882 F.2d 312,
3.5 (8th Cir. 1989).

The Court also cannot find any authority under § 1631, the
Bankruptcy Code, or state sgency law that would permit Debtor’s
czunsel to sign an EFS on Delktor’'s behalf. Were the Court to order
Atteorney Schmidt to do so, the Bank may £ind itself in a
precarioug position i1f an EFS sgigned by Attorney Schmidt is
challenged by a buyer protected tnder § 1631. That being the case,
the Court finds no merit in leading the Bank down that path.

Debtor’s lack of cooperztion and the nature of the Bank’s
czllateral, however, dictate thac some safeguards be put in place
wnile the Bank pursues one of thege legal remedies. Therefcore, the
Court will enter an order orol:liting Debtor from selling for the
naxt thirty-five days any ¢f the Bank’s collateral unless prior
couart permission is received. During that time, Debtor may decide
to cooperate by signing an EFS and disclosing the information about
crope that the Bank has requested. If Debtcr still refuses to
cooperate, the Bank should pursue cne of its available Bankruptcy

Code, state law, or § 163: (e} (1) remedies. If the Bank seeks
flurther relief before thisg Zourt:, it should file and notice its
motion for hearing on June 12, 1396, the next regular hearing day

in Siocux Falls.
An appropriate order w:.ll be entered.
gsingc Y,

[ R —\ /'
Irvin N.;H6§;

Chief BankruptqyJdugss cntry

INd:sh Under f.R.Bankr.P. 5022(a)
Cil:  Trustee Rick A. Yarnall Entered
MAY 1 0 1996
Clerk

U.S. Bankruptey Court, District of S.D.
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