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UNITED STATES BANKRUPTCY COURT
DISTRICT OF SOUTH DAKOTA
ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
226 SOUTH PIERRE STREET
PIERRE, SOUTH DAKOTA 57501-2463

IRVIN N. HOYT TELEPHONE (605) 224-0560

BANKRUPTCY JUDGE FAX (605} 224-9020

December 19, 2003

2li M.M. Mojdehi, Esqg.
101 West Broadway, 12 Floor
San Diego, California 92101

Rruce J. Gering, Esg.

Aggistant U.S8. Trustee

Suite 502 - Shriver Square

230 South Phillips Avenue

Sioux kalls, South Dakota 57102

John 5. Lovald, Esqg.

Chapter 7 Trustee

P.0O. Box 66

Pierre, South Dakota 57501-3105

Subject: In re The Credit Store, Inc.
Chapter 7; Bankr. No. 02-40%2Z2

Dear Counscsel:

The matter pefore the Court is the Supplemental Final Fee
Application for Allowance of Compensation and Reimbursement of
Expenses, Plus Applicable Sales Tax by Baker & McKenzie, Counsel
for the Official Committee of Unsecured Creditors. This is a core
proceeding under 28 U.5.C. § 157(b){2) (a). This letter decision
and accompanying order shall constitute the Court’s findings and
conclugions under Fed.Rs.Bankr.P. 7052 and 9014, As =et forth
below, Baker & McKenzie shall be allowed $2,812.50 for compensation
and $168.75 faor gales tax thereon.

Summary of facta. The Credit Store, Inc. (*Debtoxr”) filed a
petition for relief under chapter 11 on August 15, 2002. The
United States Trustee appointed an Official Ccommittee of Unsecured
Creditors (“Committee”) on August 20, 2002. The Committee filed an
application to employ Baker & McKenzie as its attorneys on
September 17, 2002. The Court granted the Committee’s application
on October 1, 2002.
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Debtor’s case was converted to chapter 7 on February 4, 2003.
Baker & McKenzie filed its Pirst and Final Application for
Compensation and Relwbursement of Expenses by Baker & McKenzie,
Counsel for the Official Committee of Unsecured Creditors ("“first
application”), for services rendered between July 10, 2002 and
February 4, 2003, on February 25, 2003. By order entered aApril 9,
2003, the Court allowed Baker & McKenzie §392,245.50 for
compensation, $23,534.73 for sales tax thereon, and $18,710.29 for
expenses. pursuant to the Court‘'s order, Baker & McKenzie was
permitted to file a supplemental fee application.

Baker & McKenzie filed its Supplemental Final Fee Application
for Allowance of Compensation and Reimbursement of Expenses, Plus
Applicable Sales Tax by Baker & McKenzie, Counsel for the Official
Committee of Unsecured Creditors (“supplemental application”), for
services rendered botween February 4, 2003 and July 31, 2003, on
September 9, 2003. The United States Trustee and Chapter 7 Trustee
John S. Lovald ("Trustee Lovald”) filed objections to Baker &
McKenzie’'s supplemental application on September 11, 2003 and

September 26, 2003, respectively.

The Court wrote counsel on October 10, 2003, inviting briefs
on the issue of whether Baker & McKenzie could be compensated for
services rendered after the conversion of Debtor’s case to Chapter
7. Baker & McKenzie filed its Statement of Baker & McKenzie in
support of its Supplemental Final Fee Application for Allowange of
Compensation and Reimbursement of Expenses, Plus Applicable Sales
Tax on October 24, 2003. The United States Trustee filed a
respenge thereto on October 31, 2003. Trustee Lovald filed a brief
concerning Baker & McKenzie’s supplemental application con
November 7, 2003. The matter was taken under advisement.

Diascussicon. In a chapter 11 case, the United States Trustee
is responsible for appointing a committee of unsecured creditors.
11 U.8.C. § 1102(a){1). The committee may, with Court approval,
employ an attorney to represent it. 11 U.s.C. § 1103{a}. The
court may award the committee’s attorney “reasonable compensation
for actual, necesgsary services” and ‘“reimbursement for actual,
necegsary expenses.” 11 U.S.C. § 330(a) (1).

Upon conversion of the chapter 11 case to chapter 7, any
committee of unsecured creditors ceases to exist, Belgravia Paper
Company v. BCC Eguipment Leasing Corp. (In re Great Northern Paper,
Inc,), 299 B.R. 1, 5 (D. Me. 2003); Creditors’ Committee v. Parks
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Jaggers Aerospace Co. (In re Parks Jaggers Aerospace Co.), 129 B.R.
265, 268 (M.D. Fla. 1991} ("The committee permanently dissclves
when the Chapter 11 proceeding is dismissed or converted to a
Chapter 7 action.”); In re Freedlander, Inc. The Mortgage Deople,
103 B.R. 752, 758 (Bankr. E.D. Va. 1989) (“[Clonversion tc Chapter
7, and the ensuing termination of the Chapter 11 Order for Relief,
resulte in the disselution of any committee appointed under
11 U.8.C. 1102"); In re Kel-Wood Timber Products, Co., 88 B.R. 93,

94 (Bankr. E.D. Va. 1988) (same).

When the committee ceases to exist, the attorney’'s right to
compensation from the bankruptcy estate likewise ceases to exist.
In re Energy Cooperative, Inc. 95 B.R. 961, 964 {(Bankr. N.D. Il1l.
1989) (A creditors committee’s actorney’'s “right to compensation
from the estate terminate[s] along with the existence of such
Chapter 11 Creditors’ Committee.”); Kel-Wood Timber Products, Co.,
88 B.R. at 94 (“[Tlhe conversion tec Chapter 7 . . . prevents any
award of attorneys’ fees from the estate for postconversion

services.”) .

Baker & McKenzie has not pointed the Ceourt to any contrary
authority. Indeed, the only somewhat contrary autherity cited by
any party is Sable, Makoroff & Gusky, P.C. v. white (In re Lyons
Trangportation Lines, Inc.), 162 B.R. 460 {(Bankr. W.D. Pa. 1994),
cited by the United States Trustee in his objection to Baker &
McKenzie's supplemental application. However, as the United States
Trustee correctly peoints cut in his objecticn, that case involved
facts and circumstances not present in this case.’

In its statement in support of its supplemental application,
Baker & McKenzie argues that participants in a bankruptcy case
cannot “simply abandon their client’s interests” upon conversion.
However, Baker & McKenzie's only client in this case was the
Committee. Az discussed above, upon ccnvergion, the Committee
ceased to exist. Thus, Baker & McKenzie no longer had a client
whose interests needed to be protected.

1 The Court in Lyons specifically “directed that the Chapter
11 Committee would remain intact and that the Trustee could utilize
the services of [the attorneys for the Committee]l” following
conversion of the case to chapter 7. Lyons, 162 B.R. at 463. The
Court was not asked to, and did not give, any such direction in
this case.
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Baker & McKenzie also argues that it should be compensated
under the “‘substantial penefit’ standard,” by which it presumably
meanyg the provigions of 11 U.8.C. § 503 (b} (3) (D) and (4). However,
§ 503 (b) (3) (D) (and by reference § 503 (b) (4}) is inapposite in this
case, for several reasons. First, Baker & McKenzie’s application
was made pursuant to 11 U.S.C. §§ 328 and 330, not § 503(b)(4).
Second, by ite own terms, § 503(b) (3) (D) specifically excludes
committees appointed under § 1102. Third, § 503(b) {3} (D) applies
only in chapter 9 and chapter 11 cases. Finally, Baker & McKenzie
has made no showing that the Committee has in fact made a
gubstantial contribution in Debtor’s chapter 7 case.

In this ca=ze, the Committee ceased to exist on February 4,
2003. Baker & McKenzle’'s right to compensation from the estate
ceased to exist on that same date. Therefore, the Court will not
allow compensation for the services Baker & McKenzie rendered
postconversion, with cocne exception.

While other courts are split on the issue,? this Court has
long held that an attorney “will be allowed reasconable compensation
for preparing his fee application and the necessary expenses for
filing and serving the application.” In re Brandenburger, 145 B.R.
624, 630 (Bankr. D.S.D, 1992). See also In re Kauer, Bankr. No.
88-30038, slip op. at 10-11 (Bankr. D.S.D. March 27, 15%2)}. This
holding is in keeping with 11 U,$5.C. § 330{a) (6), which clearly
contemplates that a court may compensate an attorney for such
services:

Any compensation awarded for the preparation of a fee
application e=hall be baged on the level and skill

reascnably required to prepare the application(.]

The Court will therefore allow compensation for the following
services Baker & McKenzie rendered in preparing its first fee
application:

? gee, e.g., In re Nucorp Energy, Inc., 764 F.2d 655, 662 (9%
Cir. 1985) (*[Blankruptcy counsel are entitled to compensation for
the time and effort spent in preparing fee applications.”); In re
Courgson, 138 B.R. 928, 933 (Bankr. N.D. Iowa 1992) (“[C]lompensation
. for the preparation of . ., . fee applications . . . is not
warranted.”) .
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DATE DESCRIPTION EOURS

02/18/03 Begin draft of filrst and €final fee 5.2
applicatioen.

02/19/03 Review correspondence and hilling files 9.7
in preparation for fee application and
draft same

0z2/20/03 Continue draft of fee application. 3.8

02/22/03 Review invoices and revige fee -
applications to include appropriate fees
and expenses.

02/24/03 Review Federal and Local Rules regarding .6
preparation of notice of filing fee
application and ecaleoulatien of time to
respond.

p2/25/03 Prepare notices for fee applications of 2.8
FTI and E&M and Connecting Point
reimburaement regquest; prepare
certificate of gervice for ail
applicationa and notices; convert

applications, notices, exhibits and
certificate of service to PDPF and
electronically file with Court; organize
filed documents and arrange for outside
bankruptcy mailout service

TOTAL 22.5

Each of the foregeing services was rendered by Catherine M,
Chapple, a paralegal, whase hourly rate is 8125.00.° Baker &
McKenzie’s fee for those services thus amounts to $2,812.50. The
applicable sales tax thereon is 5168.75.

Baker & McKenzie would also be entitled to reimbursement of

> This is significantly higher than the hourly rate generally
charged by paralegals in the District of South Dakota. However,
M=z. Chapple’s hourly rate was discloged in the Commitiee’s
application to employ Baker & McKenzie, and no party in interest
objected teo it.
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related expenses. However, its itemization of its expenses is
insufficiently detailed for the Court to determine which of its

expenses are related to the foregeing services and which are
related to other services for which Baker & McKenzie cannolL be
compensated. Thus, the Court will not allow any reimbursement of
expenses at this time. In the event Trustee Lovald recovers
sufficient agsets to pay all administrative axpenses,? Baker &
McKenzie may submit a more detailed itemization that would enable
the Court to identify those expenses that directly relate to the
gervices for which compensation has been allowed herein.

The Court will enter an appropriate order.°®

Sincerely,

NOTICE OF ENTRY
Undar F.R.Bankr.P. 8022(s)

Entered

DEC 19 2003

Charles L. Nail, Jr., Clerk Irvin N. Hoyt
U.S. Bankruptcy Court Bankruptcy Judge
District of South Dakota

INH:sh

cc: case file {(docket original; serve copies on coulsidenfema cBAG document waseise

arty and U.S8. Trustee trondcally transmitted, mailed, hand delivered or faxed
P 4 ) this date to the parties on the attachad sarvies Bst.

DEC 19 2003

Charles L. Mail, Jr,, Clerk
US. Bankruptey Court, District of South Dakota
By,

* Tn his brief, Trustee lLovald gtates that he is not currently
helding any funds out of which anything can be paid to Baker &
McKenzie.

* In his brief, Trustee Lovald states that any compensation
awarded to Baker & McKenzie “would be subject to, and inferior to,
administrative expense claims arising in the administration of the
chapter 7 case.” Thieg may not be an entirely accurate reading of
11 U.5.C. 8§ 726(b). However, because there appear to be no funds
with which to pay the sums awarded to Baker & McKenzie, regardless
of how its claim ig ¢lassified, the Court reserves for later
determination the guesticn of whether the compensaticon allowed
herein is a chapter 7 or a chapter 11 administrative expense.
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James [, Baillie
Fredrikson & Byrom, P.A.
4000 Pillsbury Center
200 5. Sixth st.
Minneapolis, M¥ 55402

Thomas A, Blake
#202, 505 . Sth 8t.
Siowx Falls, 8D 57104

J. Richard Budd

Marotta Gund Budd & Dzera Management LLC
360 Lexington Ave

New York, NY 10017

James A, Craig

Craig Law Office

714 W. 41st St.

Sicux Falls, §D 57105-6406

Patrick T. Dougherty
PO Box 1004
Sioux Falls, 8D 57101-1004

Curt R. Ewinger
PC Box 96
Aberdeen, 5D 57402-0096

Thomas H, Pell

Gordon & Bilver, Ltd

3960 Howard Hughes Phwy, 9th Floor
las Vegas, NV 83103-5978

Renald J. Friedman

Dilverman Peristein & Acampora
100 Jericho Quadrangle, Ste. 300
Jaricho, NY 11753

Bruce J, Gering

Office of the U.5. Trustee
230§ rhillips Ave, Suite 502
Sioux Falls, SD 57104-6321

Mark E. Andrews

Neligan Stricklin, L.L.B.

1700 Pacific Avenue, Suite 2600
Dallag, TX 75201

Baker and McKenz

adway, Floor 12 M

ego, CA 92101

Glenn J. Boomama
606 Bast Tan Tara Circle
Sioux Fallg, SD 57108

Christopher A, Camardello
3300 Plaza VII

45 South Seventh Street
Minneapolis, MN 55402

Roger W, Damgaard

PO Box 5027
Sioux Falls, 8D 57117

Timothy M. Engel
FO Box 160
Pierre, 8D 57501

FOIC

Mary Riche

1910 Pacific Ave,
Reom PAC - 03022
Dallas, TX 75201-4586

Agher Peneterheim
555 White Plains Road, Suite 230
Tarrytown, NY 10591

Teith A, Gauer
PO Box 1030
Sioux Palls, 8D 57101-1030

Clair R. Gerry
PO Box 966
Sioux Falls, SD 57101-0366

Hark E. Andrews
Neligan, S:r/iul—m,/L.L.P. _
1700 Pagittd Avenve, Suite 2600 DUA®

Dalifs, TX 75201

Stephanie C. Bengford
hssistant 1.5, Attorney
0 Box 5073

Sioux Falls, 8D 57117-5073

William §. Brody

Buchalter, Nemer, Fields & Younger
601 8. Figueroa St., Ste 2400

Los Angeles, CA 90017-5704

Jeffrey W. Courter

Nyemoster, Goode, Voigta, Weat, Hansell
700 Walnut, Suite 1600

Des Moines, IA 50309-3899

District Director of the IRS
316 North Robert Street
St. Paul, MN 55101

Rick ¥, Entwistle
PG Box 5027
Sipux Pallg, SD 57117-5027

Edward ¥. McDonough FTI Consulting, Inc.
1850 N. Centra) Ave., Ste 700
Phoenix, AZ B504

Foley & Lprdfier
402 3 Broadway, Ste 2300
Diego, Ca §2101-3542 Dirf

Genesis Financial Solutions, Inc.
8705 SW Nimbus Ave,, Ste 300
Beaverton, OR %7008

Cecelia A, Grunewaldt
PO Box 1244
Sioux Falls, §D 57101-1244
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Christopher V. Hawkins
Baker & HeXenzie

101 West Broadway, 12th Floor

San Diego, CA 32101

Shalow . Kohn

8idley Austin Brown & Wood
Bank One Plaza

10 South Dearborn

Chicage, IL 60603

James A. Lodosn
Lindquist & Venmum
4200 IDS Center

80 South 8th St,
Miazeapolia, MN 55402

Thomas P, Maher
201 M. Eyelid
Pierre, 5D 57501

Patricia 3. Heyers

PO Box 290
Rapid city, sD 5776¢¢

David Nadolski
PO Box 1920
Sioux Falls, SO 57101-3020

0. Pappalimberis Trust
¢/o Chandra Galanis
828 Stratford Court
Del Mar, CA 32014

A. Thomas Pokela
PO Box 1102
Sioux Falls, 5D 57101

Claire A::pﬁ:s/op/
Murph Do B.C. o
PO Bop 2033 Dup

2B Mifflin St., Ste 800
Madison, WI 53701-2038

Securties & Exchange Commission

175 W. Jackson Blvd,
Chicago, IL 60604

Alice Irvine (ELECTRONIC)
Internal Revenue Service

115 ¢th Avenue SE
Aberdeen, 8D 57401-4380

Connie A. Laho

Oppenheimer Wolff & Domnelly, LLP
3300 Plaza VII

45 3. Seventh St.

Minneapolis, MN 55402

John 8. Lovald
Trustes

FO Box &6
Pierre, SD 57501

Massachusetts Department of Revenue
Litigation Bureau, Bankruptoy Unit
Attn: Jemes Dupont, Supervigor
P.0. Box 9464

Boston, MA 02205

Ali B.M, Mojdehi

Baker & McRenzie

101 West Broadway, Ste. 1200
San Diego, CA 92101

National Capital Management, LLC
8245 Tournament Dr., Ste 230
Memphis, TN 38125

Scott M. Perremoud
200 E 10th st Stel(0
Sioux Palls, 8D 57104

Regen Capital 1, Inec.
PO Box 62§

Flanetaruim Station
New York, NY 10024-0540

Claire Ann Resop

Murphy Desmond §.C.

PO Box 2038

2 E. Mifflin 8t., Ste 800
Madisen, WI 53701-2038

Michael D. Sirota

Cole, Schotz, Heisel, Forman, % Lecnard
25 Main St., PO Box 800

Hackensack, NJ 07602-0800
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Petar W. Ito

Foley & Lardner

402 W Broadway, Suite 2300
San Diego, CA 32101

Joseph . Lawver

1800 Fifth St. Towers

150 8. Fifth s,
Kirneapolis, MW BS402-421R

Roderick Mackenzie
Lindquist & Vennum
4200 IDS Center

80 South Bighth Street
Minneapolis, MN 55402

Steven W. Meyer

Oppenheimer Wolff & Dennelly LLP
3300 Plaza VII

45 8, Beventh St.

Minneapolis, N 55402

James R, Myers

#510, 300 N. Dakota Avemue
PO Box 1085

Sioux Falls, 8D 57101-1085

Larry Dean Nelson
PO Box 89908
Sioux Falls, 80 57109

Lee Ann Pierce

316 Fourth Street
P.0, Box 524
Brookings, §D 57006

Renaissance Tzuet I
James B, Fanther

1635 South Pacific Street
Oceanside, CA 92054

David R. Riley/w}lham {einstewn
Weinstein, Treiger & Riley, P.5,

2101 Fourth Ave., Ste 900

Seattle, WA 98121

Fevin L. Stulken
Stulken Petersen & Associates
122 Eagt Missouri
Pierre, §D 57501



James D. Sweet
Murphy Degmond 8.C.
PC Box 2038
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Donald C. Swenson
Stonehill Financial, LLC
150 5. Fifth 5t., Ste 3350
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3401 North Louise Ave.
Sioux Falls, 8D 57107

2 B. Mifflin St., Ste 800 Minneapelis, MN 55402-4227

Madison, WL 53701-2038

Weinstein,~Reiger & Riley, P.S
venue 210L-Fourth Ave., Ste 500
foux Falls, 65 57104 ~Seattle, W 98121 Dup

reeoured—teeditoreCommitioo— william;./:gurein

David Weitman James B, White fuckerman Spaeder LLP
1717 Main St., Ste 2800 420 North 20th St., Ste. 1600 Graeme ¥. Bugh
Dallas, TX 75201 Birmingham, AL 35203 1201 Connecticut Ave. W
Suite 600
Wachington, DC 20036



