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[8] We have also considered whether
the $2000-for-drugs issue was properly
preserved. After the district court’s initial
ruling, which failed to note that some Mar-
tinez statements might be admissible as
non-hearsay background, defense counsel
was content to wait until the end of trial to
raise the issue again, and even then could
not identify any specific Martinez state-
ment that should be excluded other than
the identification of Jesse Alonzo as Mar-
tinez’'s source. We suspect the defense
“lay in the weeds” on this issue, and the
absence of specific objections to the Mar-
tinez hearsay as it was introduced no doubt
resulted in the offer of more hearsay than
was necessary or than would have been
offered - had the issue been properly
framed. Nonetheless, the district court
specifically ruled at the end of trial that all
hearsay objections had been properly pre-
served. It was the prosecution’s obligation
to prove its case with admissible evidence.
Because the government’s case was preju-
dicially enhanced by inadmissible hearsay,
a new trial must be granted.

The judgments of conviction are reversed
and the cases are remanded for a new trial.

w
O EKEY NUMBER SYSTEM
T

UNITED STATES of America, acting
Through the AGRICULTURAL STABI-
LIZATION AND CONSERVATION
SERVICE, Appellant,

v,
Wwillis R. GERTH, Appellee.
No. 92-1799.

United States Court of Appeals,
Eighth Circuit.

Submitted Dee. 16, 1992.
Decided April 29, 1993.

The Department of Agriculture’s agri-
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vice (ASCS) moved for modification of auto-
matic stay and for setoff in Chapter 12
reorganization proceeding, claiming that
the ASCS could setoff its obligation to pay
debtor under conservation reserve program
(CRP) contracts against debt that debtor
owed to government for agricultural price
support overpayments. The United States
District Court for the District of South
Dakota, 136 B.R. 241, Richard H. Battey,
J., denied the motions, and the ASCS ap-
pealed. The Court of Appeals, Magill, Cir-
cuit Judge, held that: (1) debtor’s postpeti-
tion assumption of the CRP contracts did
not transform ASCS’s obligations to pay
under the contracts into postpetition obli-
gations for setoff purposes, and (2) debtor
and debtor-in-possession were same entity
for purposes of setoff statute’s mutuality
requirement.

Reversed in part, vacated in part, and
remanded.

Heaney, Senior Circuit Judge, dissent-
ed with opinion.

1. Federal Courts ¢=776

Whether creditor has right of setoff is
matter of law reviewed by the Court of
Appeals de novo. Bankr.Code, 11 U.S.C.A.
§ 553.

2. Bankruptcy €¢=2671

For creditor to establish its right of
setoff, it must demonstrate that a prepeti-
tion debt exists from creditor to debtor,
that creditor has claim against the debtor
which arose prepetition, and that the debt
and the claim are mutual obligations.
Bankr.Code, 11 U.S.C.A. § 553.

3. Bankruptcy &=2675

" For purposes of setoff statute’s: re-
quirement that debt and claim both must
have arisen prepetition, debtor’s postpeti-
tion assumption of executory contract with
creditor does not alter when the contractu-
al obligations to pay the creditor arose,
whether it be prepetition or postpetition.
Bankr.Code, 11 U.S.C.A. §§ 365, 553.

Cir.1985).
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4. Bankruptcy &=2675

For obligation to pay to arise prepeti-
tion for setoff purposes, the debt must be
absolutely owed prepetition. Bankr.Code,
11 US.C.A. § 553.

5. Bankruptcy ¢=2021.1

Under the Bankruptey Code, “debt”
should be read as coextensive with the
term “claim.” Bankr.Code, 11 U.S.C.A.
§ 101(5)(4), (12).

6. Bankruptcy €=2675

For purposes of setoff which requires
debt must have arisen prepetition to be
setoff against prepetition claim, debt arises
when all transactions necessary for liability
oceur, regardless of whether the claim was
contingent, - unliquidated, or unmatured
when the bankruptey petition was filed.
Bankr.Code, 11 U.S.C.A. § 553.

7. Bankruptey <2675

For purposes of setoff statute which
requires that debt must have arisen prepet-
ition to be setoff against prepetition claim,
debt is not prevented from arising prepeti-
tion merely because of dependency on post-
petition event; debt can be absolutely ow-
ing prepetition even though that debt
would never have come into existence ex-
cept for postpetition events. Bankr.Code,
11 U.S.C.A. § 553.

8. Contracts <=143(1)

Contracts should be construed with
preference - for finding mutual promises
rather than conditions.

9. Contracts &1, 218

A contractual “promise” is an assur-
ance from one party that performance will
be rendered in the future, given in manner
that the other party could rely on it; in
contrast, a “condition” makes duty of one
party dependent upon performance by the
other, and it creates no rights or duties in
and of itself but only limits or modifies

rights or duties.
See publication Words and Phrases
for other judicial constructions and
definitions.

10. Bankrupticy ¢=2674
When debtor-in-possession assumes ex-
ecutory contract, the debtor and the debtor-

in-possession are the same entity for pur-
poses of the mutuality required under
Bankruptcy Code section on setoff. Bankr.
Code, 11 U.S.C.A. § 553.

11. Bankruptcy €=2674

Requirement of mutuality under Bank-
ruptey Code section on setoff deals with
question of whether creditor who absolute-
ly owed the debtor prepetition is the same
party asserting setoff. Bankr.Code, 11
US.C.A. § 553.

12. Bankruptcy €=2679

The Department of Agriculture’s agri-
cultural stabilization and conservation ser-
vice (ASCS) was entitled to set off its debt
for conservation reserve program pay-
ments owed to Chapter 12 debtor against
its claims against debtor for agricultural
price support overpayments where both
ASCS’s debt and its claim arose prepetition
and were mutual obligations; debtor’s post-
petition assumption of the executory con-
servation reserve program (CRP) contracts
did not alter when the obligations arose.
Bankr.Code, 11 U.S.C.A. § 553.

‘Samuel R. Maizel, argued, Washington,
DC, for appellant.

Harry E. Engberg, argued, Sioux Falls,
SD, for appellee.

Before MAGILL, Circuit Judge,
HEANEY, Senior Circuit Judge, and
BEAM, Circuit Judge.

MAGILL, Circuit Judge.

The Department of Agriculture’s Agri-
cultural Stabilization and Conservation Ser-
vice (ASCS) appeals from denial of a mo-
tion for modification of automatic stay and
for setoff in a Chapter 12 reorganization
proceeding. 136 B.R. 241. ASCS claims it
has a right under 11 U.S.C. § 553 to set off
a debtor’'s Conservation Reserve Program
(CRP) payments against a debt which the
debtor owes the government. This case
addresses two issues of first impression:
(1) whether assumption of executory CRP
contracts by a debtor-in-possession under
11 U.S.C. § 365 transforms ASCS’s obli-
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gation to pay into postpetition obligations;
and (2) whether the debtor and the debtor-

in-possession are the same entity for pur-

poses of determining mutuality. We re-
verse in part, holding that assumption of
the CRP contracts did not transform
ASCS’s obligation to pay into postpetition
obligations. We affirm in part, holding
that the debtor and the debtor-in-possession
are the same entity. We vacate the bank-
ruptey court’s order to deny ASCS’s motion
for modification of automatic stay and for
setoff, and remand for further proceedings.

I. BACKGROUND

Willis Gerth, a farmer, and ASCS entered
into two CRP contracts on August 27, 1987,
and July 7, 1989.! In exchange for rental
payments from ASCS, Gerth is required to
withhold certain land from production, es-
tablish a vegetative cover to prevent ero-
sion, maintain the cover, and file certain
forms each year. Appendices to the con-
tracts incorporate as contract terms several
regulations. One of the incorporated regu-
lations allows ASCS to set off debts to the
government against CRP payments. Gerth
will receive payments from these contracts
through 1999. The total amount yet to be
received is approximately $17,310.

On January 1, 1991, Gerth commenced
the present bankruptcy proceeding under
Chapter 12. ASCS filed a proof of claim
regarding a debt which Gerth owed the
government.?2 This proof of claim noted
that ASCS’s claims were subject to setoff.
Gerth, as debtor-in-possession, moved to as-
sume the CRP contracts as executory con-
tracts under 11 U.S.C. § 365. The bank-
ruptcy court entered an order “that the
debtor shall accept and assume the respon-
sibilities contracted for under his contract
for the Conservation Reserve Program.”

1. The contract provisions refer to the Commodi-
ty Credit Corporation (CCC) as the party with
which Gerth contracted. CCC is a wholly-
owned government corporation within the Unit-
ed States Department of Agriculture. Because
CCC has no employees, the Secretary of Agricul-
ture established ASCS to act on behalf of CCC
and to administer government farm programs.
In re Woloschak Farms, 74 B.R. 261, 262 (Bankr.
N.D.Ohio 1987), vacated on other grounds, 109
B.R. 736 (N.D.Ohio 1989).
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Gerth then filed a plan of reorganization
which treated ASCS’s claim as unsecured.
ASCS opposed the plan and moved for re-
lief from the automatic stay to allow ASCS
to set off Gerth’s CRP payments against
his debt to the government. Gerth object-
ed to the setoff.

The bankruptey court denied ASCS’s mo-
tion. .It reasoned that because Gerth, as
the debtor-in-possession, may accept or re-
ject an executory contract under 11 U.S.C.
§§ 865 and 1222(b)(6), the payments to
which the debtor becomes entitled are post-
petition payments. A prepetition debt can-
not set off a postpetition claim; therefore,
the court found ASCS had no right of set-
off. The court also held that the debtor
and the debtor-in-possession are the same
entity for determining whether the debt
and the claim are mutual obligations. Be-
cause the court found no right of setoff, it
did not reach the issue of whether ASCS
was entitled to relief from the automatic
stay under 11 U.S.C. § 362. The district
court affirmed.

II. DISCUSSION

"[1]1 Whether ASCS has a right of setoff
is a matter of law, which we review de
novo. See Mickelson v. Leser (In re Les-
er), 939 F.2d 669, 671 (8th Cir.1991). 11
U.8.C. § 553 preserves a creditor’s right to
set off mutual obligations between it and a
debtor. This section states, in relevant
part:
Except as otherwise provided in this sec-
tion and in [§ ] 862 ... this title does not
affect any right of a creditor to offset a
mutual debt owing by such creditor to
the debtor that arose before the com-
mencement of the case under this title
against a claim of such creditor against

2. The main portion of this debt arose during a
former Chapter 11 bankruptcy proceeding in
which ASCS allowed Gerth to sell some grain
which was collateral for an earlier loan. Gerth
used this cash for operating expenses. This
Chapter 11 proceeding was dismissed at Gerth's
request in 1990. The balance of Gerth’s debt to
the government is from agricultural price sup-
port overpayments in 1988 and 1989.
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the debtor that arose before the com-
mencement of the case.... ‘-

11 U.S.C. § 553.

[2] In order for ASCS to establish its
right of setoff; it must demonstrate:

1. A debt exists from the creditor to the
debtor and that debt arose prior to the
commencement of the bankruptey case.

2. The creditor has a claim against the
debtor which arose prior to the com-
mencement of the bankruptcy case.

8. The debt and the claim are mutual
obligations.

Braniff Airways, Inc. v. Exxon Co.,
US.A., 814 F.2d 1030, 1035 (5th Cir.1987)
(quoting In re Nickerson & Nickerson,
Inc., 62 B.R. 83, 85 (Bankr.D.Neb.1986)).
In other words, it is necessary only that the
debt and the claim both arose prepetition
and are mutual. Jd. Gerth concedes ASCS
has a claim against Gerth that arose pre-
petition, which satisfies the second require-
ment above.

Gerth contends that the first and third
requirements—that the debt from ASCS to
him under the CRP contracts arise prepeti-
tion and that the debt and claim be mutual
obligations—are - not satisfied. = Gerth
urges us to adopt the reasoning in a line of
bankruptcy court decisions beginning with
Walat Farms, Inc. v. United States of
America (In re Walat Farms), 69 B.R. 529
(Bankr.E.D.Mich.1987). ASCS, however,
urges us to adopt the reasoning of a con-
trary line of decisions which has rejected
Walat Farms and its progeny. The semi-
nal opinion in this line is Moratzka v. Unit-
ed States of America; Agricultural Stabi-
lization and Conservation Serv. (In re
Matthieson), 63 B.R. 56 (D.Minn.1986).

We disagree with the reasoning in Walat
Farms and the cases following it, and re-
ject that rationale. We find Maithieson
and the cases following it persuasive, and
adopt that reasoning.

3. The Evatt court stated that In re Fryar, 93 B.R.
101 (Bankr.W.D.Tex.1988), also followed Walat
Farms. We note Fryar has since been vacated.

A. Effect of Assuming an
Executory Contract

Gerth argues that when he assumed the
executory CRP contracts, ASCS’s obli-
gation to pay was transformed into a post-
petition obligation. Whether mere assump-
tion of an executory contract by the debtor-
in-possession will change unperformed obli-
gations into postpetition obligations is an
issue of first impression by this circuit.
Both parties agree that the CRP contracts
at issue are executory.

Gerth cites to Walat Farms, which
states that when an executory contract is
assumed postpetition, the right to payment
arises postpetition, and is owed to the debt-
or-in-possession, not the debtor. Walat
Farms, 69 B.R. at 531. The Walat Farms
court’s decision was based on the lack of
mutuality, but the court also indicates that
assumption of the contract makes the obli-
gations under the contract arise postpeti-
tion. See id.

Several courts have followed Walat
Farms. See, e.g., Small Business Admin.
v. Gore (In re Gore), 124 B.R. 75, T7-78
(Bankr.E.D.Ark.1990); In re Ewatt, 112
B.R. 405, 411-14 (Bankr.W.D.Okla.1989),
affd, 112 B.R. 417 (W.D.Okla.1990).}
These courts have found that when a debt-
or-in-possession assumes an executory con-
tract, it becomes a postpetition contract,
the obligations under the contract arise
postpetition, and payments are made to the
debtor-in-possession. Gore, 124 B.R. at 78;
Evatt, 112 B.R. at 416, 419-20. These
courts conclude that the debt is not abso-
lutely owed prepetition and setoff is not
permitted.

Matthieson, which involved a Chapter 7
case, reached a different conclusion when it
addressed the same issue of whether pay-
ments which ASCS owed the debtor were
prepetition obligations and subject to offset
against a prepetition claim. The Matthie-
son court did not conclude that assumption
by a debtor-in-possession transforms obli-
gations into postpetition obligations. In-
stead, it examined the contract itself, and

See In re Fryar, 113 B.R. 317, 318 (W.D.Tex.
1989).
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stated that the contract requirements were
“in the nature of contractual duties and
promises rather than conditions . prece-
dent.” Matthieson, 63 B.R. at 59. The
court concluded ASCS’s promise to pay

bound it when the parties entered the con-.

tract, and found that ASCS’s obligation
arose prepetition. Id. at 60.

Gerth argues Matthieson does not con-
sider the executory nature of contracts in a
reorganization context. See Walat Farms,
69 B.R. at 532 (stating Matthieson “did not
deal with executory contracts in a Chapter
11 setting” and assuming the Matthieson
court reached its conclusion because execu-
tory contracts which are not timely as-
sumed are deemed rejected and prepeti-
tion). However, the reasoning in Matthie-
son was reconfirmed in a Chapter 11 reor-
ganization context in Greseth v. Federal
Land Bank of St. P. (In re Greseth), 18
B.R. 936 (D.Minn.1987). The Greseth court
points out that the Matthieson court did
not rely on reasoning which would restrict
it to Chapter 7 cases. Id. at 942. Instead,
Matthieson specifically held that the con-
tract created mutual obligations binding
the parties at the contract’s formation. Id.
Therefore, the reasoning in Matthieson is
applicable to Chapters 11 and 12 reorgani-
zations, and assumption of a contract does
not cause the contract obligations to. be-
come postpetition. See id. The majority
of the courts which have considered this
issue have recognized the split. between
Walat Farms and Matthieson, and have
followed Matthieson. They have held that
assumption of a contract with ASCS/CCC
does not change the time at which the
obligations arose, but have examined the
contracts at issue to determine whether the
claims arose pre- or postpetition. See, e.g.,
In re Allen, 1385 B.R. 856 (Bankr.N.D.Iowa
1992); In re Affiliated Food Stores, Inc.,
123 B.R. 747 (Bankr.N.D.Tex.1991); In the
Matter of Lundell Farms, 86 B.R. 582
(Bankr.W.D.Wis.1988), In re Ratliff, 79
B.R. 930 (Bankr.D.Col0.1987); Buske v. Mc-
Donald (In re Buske), 75 B.R. 213 (Bankr.
N.D.Tex.1987).

[81 We agree with Matthieson and the
cases which follow it, and hold that mere
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assumption of an executory contract does
not alter when the obligations under the
contract arose. The CRP contracts be-
tween Gerth and ASCS contain provisions
stating that the effective date of the con-
tract is the date on which it is signed. If
the CRP contract terms are such that
ASCS’s obligation to pay arose prepetition,
then a holding by this court that simply
assuming the contract causes the obli-
gation to arise postpetition would have the
effect of modifying those contract terms.
11 U.S.C. § 365, which governs assumption
of executory contracts, contains nothing
which would allow such a modification.
“Neither the word ‘assume’ nor any other
phrase in § 365 suggest that assuming a
contract allows the debtor to do anything
other than carry on with the contract ac-
cording to its terms, including the provi-
sions defining the effective date.” Allen,
135.B.R. at 864.

Not only does § 365 fail to support such
a modification, previous case law has estab-
lished that when assuming a contract, the
debtor assumes all the benefits and bur-
dens of the contract. See NLRB v. Bildis-
co & Bildisco, 465 U.S. 513, 531, 104 S.Ct.
1188, 1198, 79 L.Ed.2d 482 (1984) (“Should
the debtor in possession elect to assume
the executory contract, however, it as-
sumes the contract cum onere....”);, In re
Steelship Corp., 576 F.2d 128 (8th Cir.1978)
(“It is well settled that the trustee cannot
accept the benefits of an executory con-
tract without assuming its burdens as
well.”); see also Public Serv. Co. of N.H. v.
New Hampshire Elec. Coop., Inc. (In re
Public Serv. Co. of N.H.), 884 F.2d 11, 14
(1st Cir.1989) (“If and when assumed, the
contract operates according to its tenor.”).
Additionally, we note that when Gerth as-
sumed the contracts, the bankruptcy court
order stated “that the debtor shall accept
and assume the responsibilities contracted
for under his contract for the Conservation
Reserve Program.”

Gerth, as the debtor-in-possession, had
the option under § 365 of rejecting the
CRP contract. He evaluated the contract
and assumed it as beneficial to the estate.
Having assumed the contract to receive the
benefits, he cannot now seek to ‘avoid the
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burdens. The benefit of receiving the CRP
payments is accompanied by the burdens of
the contracts, including the date the obli-
gations of the contracts became effective.?

Therefore, we hold that Gerth’s postpeti-
tion assumption of the executory CRP con-
tracts does not cause ASCS’s obligation to
pay to become postpetition, but that the
obligations arise under the contract as the
parties originally agreed.

B. Whether ASCS’s Obligation
Arose Prepetition

[4] We next must examine the CRP
contracts to determine whether, under the
contracts as written, ASCS’s obligation to
pay arose prepetition. In order for an obli-
gation to pay to arise prepetition, the debt
must be ‘“‘absolutely owed” prepetition.
Braniff Airways, 814 F.2d at 1036.

5,61 Under the Bankruptcy Code,
“debt” is defined as “a liability on a claim.”
11 U.S.C. § 101(12). “Claim” is defined as
a “right to payment, whether or not such
right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, eq-
vitable, secured or unsecured....” 11
US.C. § 101(5)(A). “Debt” should be read
as being coextensive with the term “claim.”
See Pennsylvania Dep’t of Pub. Welfare
v. Davenport, 495 U.S. 552, 558, 110 S.Ct.
2126, 2130, 109 L.Ed.2d 588 (1990); Torwi-
co Elecs. v. New Jersey (In re Torwico
Elecs.), 131 B.R. 561, 566 (Bankr.D.N.J.
1991). For setoff purposes, a debt arises
when all transactions necessary for liability
occur, regardless of whether the claim was
contingent, unliquidated, or unmatured
when the petition was filed. See Braniff
Airways, 814 F.2d at 1036.

4. The contract also incorporated a federal regu-
lation allowing ASCS to set off debts owed the
government against the CRP payments. By as-
suming the contract, Gerth also assumed the
burden of the right of setoff.

5. The contract states:
CCC agrees:
1) Subject to the availability of funds to:
a) Pay to the participant an annual rental
payment for a period of years....

6. This provision states in pertinent part:

The question then becomes: When did all
the transactions necessary for ASCS’s lia-
bility to Gerth oceur? Gerth argues
ASCS’s obligation is not absolutely owed
prepetition because the funding for pay-
ments under the CRP contracts must be
appropriated each year from Congress. He
notes that the contracts contain a clause
which make ASCS’s agreement to pay sub-
ject to availability of funds.® He claims
that Congress’ appropriation of the funds
is a “necessary transaction” for ASCS’s
liability to arise each year, and the ten-year
contracts are actually sets of ten one-year
contracts. We disagree.

First, we note the contract terms indicate
the parties intended the contracts to be ten-
year contracts. A provision for liquidated
damages in the event that Gerth should fail
to perform his duties gives ASCS the right
to terminate the contracts. If ASCS termi-
nates the contract, “[Gerth] shall ... [flor-
feit all rights to payments ... and [rlefund
all payments previously received....”
Provision 18A(2).5 Another provision ex-
plains the reason for liquidated damages,
stating that ASCS is relying on the partici-
pant to perform during the entire contract
period. Both the provision allowing ASCS
to reach back to the beginning of the ten-
year eontract to recover past payments and
the provision explaining the reason for lig-
uidated damages demonstrate that ASCS
was bargaining for a ten-year performance.

[71 Second, dependency on a postpeti-
tion event does not prevent a debt from
arising " prepetition. “The character of a
claim is not transformed from pre-petition
to postpetition simply because it is contin-
gent, unliquidated or unmatured when the
debtor’s petition is filed.” Braniff Air-
ways, 814 F.2d at 1036 (quoting Stair v.

(1) If the participant fails to carry out the
terms and conditions. of this contract, CCC
‘may terminate this contract.

(2) If this contract is terminated ... the par-
ticipant will: .

(a) Forfeit all rights to payments under this
contract; and

(b) Refund all payments previously re-
ceived together with interest ...; and

(c) Pay liquidated damages. ...
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Hamilton Bank of Morristown (In re
Morristown Lincoln-Mercury, Inc), 42
B.R. 413, 418-19 (Bankr.E.D.Tenn.1984)).
A debt can be absolutely owing prepetition
even though that debt would never have
come into existence except for postpetition
events. See Sherman v. First City Bank
of Dallas (In re United Sciences of Am.,
Inc.), 893 F.2d 720, 724 (5th Cir.1990).

In this case, Gerth’s claim—his right to-

payment—came into existence at the time
the contract was signed and ASCS prom-
ised to pay him. That claim is contingent
on Congress appropriating the necessary
funds each year. Because a contingency
does not change when a claim arises, Con-
gress’ appropriation of the funds is not a
necessary transaction for ASCS’s liability
to arise.

Gerth also points out that he has obli-
gations to perform each year under the
CRP contracts,” suggesting that his perfor-
mance is a necessary transaction for
ASCS’s liability to pay arises. He cites to
Gore, which found ASCS’s obligation under
a contract to be not absolutely owed be-
cause the obligation to pay accrued only as
the debtor-in-possession performed his con-
tract obligations each year. Gore, 124 B.R.
at 78. This argument is basically a sugges-
tion that his performance is a condition
precedent to ASCS’s payment, and that this
condition is a “necessary transaction” for
ASCS’s liability to arise. This argument
also is flawed.

[8,91 We first note that contracts
should be construed with a preference for
finding mutual promises rather than condi-
tions. Restatement (Second) of Contracts
§ 227(2) and cmt. d (1982); see Allen, 135
B.R. at 865. A promise is an assurance
from one party that performance will be
rendered in the future, given in a manner

7. Gerth's continuing obligations under the con-
tract are basically to maintain the vegetative
cover on the land, comply with noxious weed
laws, and annually file forms. Gerth must also
refrain from actions such as allowing grazing,
harvesting, or other commercial use of the for-
age or trees, and refrain from other actions that
would defeat the purpose of the contract. ASCS
submitted an affidavit from the ASCS county
executive director who administers Gerth’s CRP
contracts stating that “only minimal operations”
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that the other party could rely on it. 3A
Corbin on Contracts § 633, at 32. A condi-
tion, however, makes the duty of one party
dependent upon performance by the other.
Id. It creates no rights or duties in and of
itself, but only limits or modifies rights or
duties. In re Lee, 35 B.R. 663, 665 (Bankr.
N.D.Ohio 1983) (citing S. Williston, A Trea-
tise on the Law of Contracts, § 663 (3d ed.
1961)).

Examination of the CRP contracts dem-
onstrate they are in the form of mutual
promises, not conditions precedent. Under
the contract, each party agreed to perform
certain duties: Gerth “must,” inter alia,
place land into the Conservation Reserve
Program for ten years, and establish and
maintain a vegetative cover on the land.
Provision 8A. ASCS “agrees,” inter alia,
to pay Gerth an annual rental payment.
Provision 3B. The contracts also state the
terms of the contract—that Gerth “must”
and ASCS “agrees’—are effective when
signed by the parties. The contracts con-
tain no language which indicates that the
duties of either party is a condition for
performance of the other party’s duties.

Another provision explains the reason
liquidated damages are assessed in the
event Gerth breaches the contract. This
provision states that after the parties enter
the contract, ASCS will be relying on the
participants in the CRP program to per-
form their obligations. Provision 23(A)3).
By entering the contract, Gerth agreed
that he ‘“must” perform, thus assuring
ASCS he would perform and inducing
ASCS’s reliance. This provision indicates
in a definitive manner that Gerth and ASCS
intended the contract as an exchange of
promises. See 3A Corbin on Contracts
§ 633, at 32 (stating that an expression
intended to be an assurance of perfor-

are necessary for Gerth to meet these obli-
gations. On appeal, Gerth argues that his obli-
gations are not minimal. We cannot consider
this allegation because Gerth failed to submit
any evidence to support it in the courts below.
In any event, whether the obligations are mini-
mal or not is irrelevant, as the terms of the
contract, not how much Gerth will perform
postpetition, indicate when ASCS’s obligations
arise.
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mance given in a manner inducing reliance
by the other party is a promise).

We conclude that ASCS and Gerth ex-
changed mutual promises to perform.  Ac-
cord Matthieson, 63 B.R. at 59-60 Allen,
135 B.R. at 864-66.8 ASCS was bound by
its promise when it entered the contract;
Gerth’s performance is not a condition for
ASCS to be bound to its promise to pay.
Therefore, his performance is not a neces-
sary transaction for ASCS’s liability to
arise.’ ‘

In summary, all transactions necessary
for ASCS’s liability under the CRP contract
took place upon execution of the contract
and entry of Gerth’s land into the program.
Therefore, ASCS’s debt was absolutely
owed and arose prepetition, satisfying the
first requirement for the right of setoff
under § 553.

» C. Mutuality

Gerth next claims that the requirement
of mutuality is not met. Gerth contends
that the debtor and the debtor-in-possession
are different entities, and that he assumed
the CRP contracts postpetition as the debt-
or-in-possession. - Therefore, he reasons,
ASCS’s claim is against him as the debtor,
and ASCS’s debt is to him as the debtor-in-
possession, destroying mutuality. Wheth-
er the debtor and the debtor-in-possession
are the same entity for purposes of mutual-
ity under 11 U.S.C. § 553 also is a matter
of first impression by this circuit.

Whether the “different entity” theory is
still viable in any context is questionable.
The Supreme Court, when discussing en-
forceability of collective bargaining agree-
ments against a debtor-in-possession, stat-
ed that if the debtor-in-possession

were a wholly ‘new entity,” it would be

unnecessary for the Bankruptey Code to

allow it to reject executory contracts,

8. Gerth argues Allen is poor support because a
portion of the case was decided on the basis of
Iowa contract law. We note, however, that the
Allen court used general contract principles and
the terms of the contract to determine that the
contract was based on mutual promises.

9. The Matthieson court stated that even if the
contracts at issue had been in the form of condi-

since it would not be bound by such
contracts in the first place. For our pur-
poses, it is sensible to view the debtor-in-
possession as the same ‘entity’ which ex-
isted before the. filing of the bankruptey
petition, but empowered by virtue of the

Bankruptcy Code to deal with its con-

tracts and property in a manner it could

not have employed absent the bankrupt-

cy filing.
NLRRB v. Bildisco & Bildisco, 465 U.S. 513,
528, 104 S.Ct. 1188, 1197, 79 L.Ed.2d 482
(1984). Courts which discuss this language
from Bildisco have disagreed about the
effect it has on the different entity theory.
Some courts have found that Bildisco has
entirely invalidated the theory that the
debtor and the debtor-in-possession are dif-
ferent entities. See, e.g., Allen, 135 B.R.
at 868 (stating Bildisco language is unam-
biguous and was intended to put a stop to
the distinction between the debtor and
debtor-in-possession); In re Ontario Loco-
motive & Ins. Ry. Supplies, 126 B.R. 146,
147 (Bankr.W.D.N.Y.1991) (stating the Bil-
disco Court “would appear to have laid to
rest the ‘separate entity’ doctrine for all
time”); Affiliated Food Stores, 123 B.R. at
T748-49 (discussing Bildisco and citing
cases rejecting theory). The Allen and Af-
Jfiliated Food Stores courts specifically re-
jected the ‘“different entity” theory in
§ 553 setoff cases.

Other courts which have continued to
subscribe to the different entity theory
have limited Bildisco, see, e.g., Patton v.
John Deere Co. (In re Durham), 87 B.R.
300, 302 (Bankr.D.Del.1988), aff’d, 100 B.R.
T11 (1989) (limiting Bildisco to § 365
cases), or have applied the theory in a
different context and have not discussed
Bildisco, see, e.g., In re West Elecs., Inc.,
852 F.2d 79, 82-83 (3d Cir.1988) (discussing
whether debtor-in-possession is entitled to
assume government contract under 41

tions precedent, ASCS's obligations were bind-
ing from the inception of the contract. The
court noted that a condition precedent does not
affect formation of the contract. It stated that
the contract remains in existence when a party
fails to satisfy a condition precedent, but perfor-
mance cannot be compelled. Matthieson, 63
B.R. at 60.
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U.S.C. § 15). Walat Farms and the cases
following it also found the debtor-in-posses-
sion to be a new entity, but did not discuss
the language concerning this theory in Bil-
disco. See Gore, 124 B.R. at 78; Ewatl,
112 B.R. at 413-14; Walat Farms, 69 B.R.
at 531.

[10] Although we do not decide the
broad issue of whether the different entity
theory is not viable in any context, we find
the discussion in Allen concerning its appli-
cation in the instant context persuasive.
See Allen, 135 B.R. at 868-69. We hold
that when a debtor-in-possession assumes
an executory contract, the debtor and the
debtor-in-possession are the same entity for
purposes of mutuality under § 553.

We first note that use of the term “debt-
or-in-possession” in the Bankruptey Code
supports our holding. See 11 US.C.
§ 1101(1) (* ‘debtor-in-possession’ means
debtor”). Second, in Bildisco, the Supreme
Court explicitly considered the different en-
tity theory in terms of executory contracts
and 11 U.S.C. § 365, which governs as-
sumption of executory contracts. In this
context, the Bildisco Court stated the debt-
or and the debtor-in-possession are the
same entity. If the debtor and the debtor-
in-possession are the same entity for pur-
poses of an executory contract under
§ 365, we see no logical reason to consider
them different entities when examining an
executory contract for purposes of setoff
under § 553 after that contract has been
assumed under § 365.

Third, if the different entity theory were
applicable in a’'§ 553 context, every as-
sumed executory contract would automati-
cally fail to satisfy the requirement of mu-
tuality. Congress intended to preserve set-
off rights by enacting § 553. See Cohen v.
Savings Bldg. & Loan Co. (In re Bevill,
Bresler & Schulman Asset Management),
896 F.2d 54, 57 (3d Cir.1990). Nothing in
the language of § 553 indicates Congress
intended to limit the right of setoff to cases
not involving executory contracts. See Al-
len, 135 B.R. at 868-69.

Finally, our holding that the debtor and
the debtor-in-possession are the same enti-
ty allows § 553 to be interpreted in a man-
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ner that gives the entire statute meaning.
The plain language of § 553 already pro-
hibits setoff unless the debt owed by the
creditor arises prepetition. In other words,
it prohibits setoff if the debt is owed to the
debtor-in-possession at the time the obli-
gation arises. If the requirement of mutu-
ality were interpreted to prevent setoff
based on a distinction between the debtor
and the debtor-in-possession, the prepeti-
tion requirement would be meaningless.

[11] Because the debtor and the debtor-
in-possession are the same entity, we con-
clude that the mutuality requirement under
§ 553 deals with the question of whether
the creditor who absolutely owed the debt-
or prepetition is the same party asserting
setoff. See Bevill, Bresler & Schulman,
896 F.2d at 59; Allen, 135 B.R. at 869.
This interpretation gives the mutuality re-
quirement independent meaning, while pre-
venting it from rendering meaningless the
requirement that the debt owed by the
creditor arise prepetition.

Applying this interpretation to the facts
before us, we hold that the mutuality re-
quirement is met. ASCS is the party who
absolutely owed Gerth prepetition, and is
the same party asserting setoff.

III. CONCLUSION

[12] In summary, we find that both
ASCS'’s debt to Gerth and its claim against
Gerth arose prepetition and are mutual ob-
ligations. All the requirements of § 553
are met, and ASCS has established its right
to setoff under this section. Therefore, we
vacate the bankruptey court’s order deny-
ing ASCS’s motion for modification of auto-
matic stay and for setoff, and remand for
determination of whether ASCS is entitled
to relief from the automatic stay under 11
US.C. § 362.

HEANEY, Senior Circuit Judge,
dissenting. ‘

In my view, this case was correctly decid-
ed by the bankruptey court and the district
court. I would affirm on the basis of the
well-reasoned opinion of the bankruptey
court. ‘It is important to add that if the
position of the ASCS is sustained in this
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case and similar ones, it will be difficult, if
not impossible, for most grain farmers who
run into financial difficulties to take advan-
tage of Chapter 12 of the Bankruptey Act
to restructure their debt, an advantage
that Congress intended that they should
have.

I realize that the majority leaves open
the possibility of the debtor’s plan still be-
ing confirmed pursuant to 11 U.S.C. § 362
if the distriet court finds that the effect of
allowing the offset will be to prevent the
plan from being confirmed. On the basis
of the record before us, I believe this to be
the case, and I agree with the majority that
it is the district court’s right to make this
decision initially.
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Iowa inmate brought § 1983 action
against prison superintendent and correc-
tional officer, alleging they violated his
constitutional rights through a prison disci-
plinary process. The United States District
Court for the Southern District of Iowa,
R.E. Longstaff, J., 789 F.Supp. 978, grant-
ed inmate some relief, and both parties
appealed. The Court of Appeals, Beam,
Circuit Judge, held that: (1) disciplining
inmate for violating rule against verbal
abuse did not violate First Amendment,
and (2) disciplinary committee’s use of

“some evidence” as standard of proof did
not violate due process clause.

. "Affirmed in part and reversed in part.

Heaney, Senior Circuit Judge, filed
separate opinion dissenting in part.

1. Constitutional Law ¢=90.1(1.3)
Prisons &=13(4)

Inmate was not deprived of his First
Amendment rights when disciplinary com-
mittee found that he violated rule against
verbal abuse by making crude personal
statements about correctional officer in
presence of several other prisoners; prison
had legitimate penological interest in pun-
ishing inmate for mocking and challenging
correctional officer. U.S.C.A. Const.
Amend. 1.

2. Prisons €4(10.1)
Prison officials cannot punish inmate
for filing legal action.

3. Prisons &=13(7.1)

Inmate’s statement that he was ready
to return to higher security facility sup-
ported his punishment for threatening cor-
rectional officer, irrespective of constitu-
tional protection available to inmate’s
threat of legal action.

4. Constitutional Law &=272(2)
Prisons ¢=13(7.1)

Disciplinary committee did not violate
inmate’s right to due process by using
“some evidence” as standard of proof for
its factual determinations at disciplinary
hearing. U.S.C.A. Const.Amend. 14.

5. Constitutional Law &=272(2)

Inmates are entitled to due process of
law and prison authorities must provide
inmate with appropriate level of due pro-
cess before depriving him of protected lib-
erty interest. U.S.C.A. Const.Amend. 14.

6. Constitutional Law ¢=251.6

Not all deprivations of interests pro-
tected by the Fourteenth Amendment re-
quire full evidentiary hearings before im-
partial decision makers using preponder-
ance of the evidence or higher standard.
U.S.C.A. Const.Amend. 14.



