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1987). In this case, DeMers filed their
Chapter 11 petition more than sixty days
prior to the end of the redemption period so
11 U.S.C. § 108(b) does not extend the re-
demption period beyond July 25, 1987,
which has passed.

In addition, SDCL § 21-52-14 clearly
provides that the amount required for re-
demption is to include interest on the pur-
chase price computed at the legal rate as
specified by statute. SDCL § 21-52-14
(1987). As DeMers’ proposal for redemp-
tion does not include an amount for inter-
est and expressly denies any such amount,
the plan must fail as it fails to redeem the
property as required by South Dakota law.

While an exception to the above line of
cases exists in cases of ‘“fraud, mistake,
accident, or erroneous conduct on the part
of the foreclosing officer,” see Johnson v.
First Nat’l Bank, 719 F.2d at 274, no such
deficiencies in the foreclosure procedure
are claimed in this case. Thus, this Court
holds that the confirmation of a Chapter 11
plan providing for the redemption of real
property by making payments over time
does not constitute redemption within the
meaning of SDCL § 21-52-14. The order
of the bankruptey court granting FLB re-
lief from the automatic stay in order to
record its sheriff’s deed, therefore, must be
affirmed.
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MEMORANDUM OPINION

DONALD J. PORTER, Chief Judge.

This appeal from the United States Bank-
ruptey Court for the Central Division, Dis-
trict of South Dakota, raises the question
of whether a contingent remainder in a
trust containing a spendthrift provision is
property of the chapter 7 debtor’s estate
under 11 U.S.C. § 541(a)(1) or 11 U.S.C.
§ 541(a)(5)(A). Because the spendthrift
provision of the trust in question is en-
forceable to prevent transfer of the debt-
or’s contingent remainder interest in trust
assets on or within 180 days after the
bankruptey filing, the debtor’s contingent
remainder interest is not property of the
estate. For this reason, the order of the
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Bankruptcy Court holding otherwise is re-
versed.

I. FACTS

The chapter 7 debtor and appellant in
this action, Darlene Joy Horsley, filed a
motion in the Bankruptey Court to deter-
mine her interest in a testamentary trust
created by her father, Clarence T. Schuldt.
Schuldt died on August 24, 1980 and was
survived by his wife and daughter, Hors-
ley. Two trusts were created by the terms
of the Will of Mr. Schuldt. Mrs. Schuldt
became the beneficiary of Trust A receiv-
ing an income distribution for life and the
power of appointing a successor to the
trust assets. Under Trust B, Mrs. Schuldt
received a life estate with the power to
invade trust principal. Trust B then pro-
vides:

After the death of my spouse, or in the
event my spouse predeceases me, then
upon my decease my Trustee shall divid-
ed Trust B into equal shares so as to
provide one share for the living issue,
collectively of each deceased child of
mine. My Trustee in making the division
shall take into account advances of prin-
cipal made to any of my children. After
making such division, such shares shall
be distributed outright to such children
and to the issue of deceased children by
right of representation.

The Will contains the following spendthrift
provision:

No title in the Trusts created in and by
this Will, or in the income therefrom,
except the income and general testamen-
tary power of appointment reserved to
my spouse in Trust A, shall vest in any
beneficiary and neither the principal nor
the income of any such Trust shall be
liable for the debts of any beneficiary,
and no beneficiary shall have the power
to sell, assign, transfer, encumber, or in
any other manner to anticipate or dispose
of his or her interest in any such Trust,
or the income produced thereby, prior to
the actual distribution in fact, by the
Trustee to said beneficiary.

On June 17, 1985, Leroy Milton and Dar-
lene Joy Horsley filed a chapter 7 petition
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in bankruptey. At the time of the bank-
ruptey filing and for the 180-day period
after the filing, Mrs. Schuldt was living.
The Bankruptcy Court found that Mrs.
Schuldt was alive on January 4, 1988 when
the Court’s memorandum decision was filed
on Horsley’s motion to determine her inter-
est in the testamentary trust.

II. DISCUSSION

Horsley argues that the Bankruptey
Court erred in holding that her contingent
remainder interest in Trust B was property
of the bankruptcy estate under 11 U.S.C.
§ 541(a)(1). The appellant contends that
the exception provided in section 541(c)(2)
of the Bankruptcy Code is applicable to
exclude her remainder interest from the
estate.

Section 541(a)(1) of the Code defines
property of the estate broadly to include
“all legal and equitable interests of the
debtor in property as of the commencement
of the case.” 11 U.S.C. § 541(a)(1)(1982).
Under 11 U.S.C. § 541(a)(5)(A), property of
the, estate includes property acquired by
inheritance ‘““that would have been property
of, the estate if such interest had been an
interest of the debtor on the date of the
filing of the petition, and that the debtor
acquires or becomes entitled to acquire
within 180 days after such date.” 11 U.S.
C. § 541(a)5)(A) (1982). However, an ex-
ception to the broad scope of these sections
is codified at 11 U.S.C. § 541(c)(2). Section
541(c)(2) provides: “A restriction on the
transfer of a beneficial interest of the debt-
or in a trust that is enforceable under
applicable nonbankruptcy law is enforce-
able in a case under this title.” 11 U.S.C.
§ 541(c)(2) (1982). This provision was in-
cluded in section 541(c) to preserve restric-
tions on the transfer of trust assets recog-
nized under state law, known as spend-
thrift provisions. See S.Rep. No. 95-989,
95th Cong.2d Sess. 83 (1978), U.S.Code
Cong. & Admin.News 1978 pp. 5787, 5869;
H.R.Rep. No. 95-595, 95th Cong., 1st Sess.
369 (1977), U.S.Code Cong. & Admin.News
1978, pp. 5787, 6325.

The Bankruptcy Court states in its mem-
orandum opinion:



HORSLEY v. MAHER

53

Cite as 89 B.R. 51 (D.S.D. 1988)

[Blecause the proceeds are to be paid
‘outright’ to the testator’s descendants
upon the death of the life tenant, the
spendthrift provision does not apply to
Mrs. Horsley’s share when her interest
becomes present.

This statement is correct. However, the
Bankruptcy Court is in error in concluding
that the spendthrift provision is inapplica-
ble to the debtor’s interest.

Horsley will become entitled to a portion
of the assets of Trust B upon the death of
her mother, Mrs. Schuldt. The parties
agree that the contingency of Mrs.
Schuldt’s death creates a contingent re-
mainder interest in Horsley. However, the
question of whether a contingent remain-
der interest is property of a debtor’s estate
depends on whether creditors may reach
that interest under South Dakota law.
This inquiry in turn depends on whether
that interest is transferable. Future inter-
ests are transferable under South Dakota
law. See S.D.C.L. § 43-3-20 (1983 rev.);
see also Rowett v. McFarland, 394 N.W.2d
298, 299-300, 308 (S.D.1986) (holding con-
veyance of contingent remainder in testa-
mentary trust by beneficiary void ab initio
against beneficiary’s heirs when benefi-
ciary dies before interest vests). However,
because Mrs. Schuldt was alive when Hors-
ley filed her bankruptey petition and for
the following 180 days, Horsley had not
acquired a present interest in the trust
assets and the spendthrift provision re-
mained applicable to prevent a transfer of
her future interest. As the contingent re-
mainder was nontransferable due to the
operation of the spendthrift provision when
the petition was filed and for the following
180 days, it is not includable in Horsley’s
bankruptcy estate under 11 U.S.C.
§ 541(a)(1) or  under 11 US.C.
§ 541(a)(5)(A).

At least one bankruptcy court has decid-
ed the issue of whether a debtor’s contin-
gent remainder in a spendthrift trust is
property of the estate. See In re Arney,
35 B.R. 668, 671-72 (Bankr.N.D.II.1983)
(decided under Iowa law). The testator in
that case created a trust providing that the
testator’s widow would receive income
from the trust for her life or until she

remarried. When this life estate terminat-
ed, the debtor in the case was to receive
income from the trust until the debtor
reached the age of thirty. Upon reaching
the age of thirty, the entire corpus of the
trust was payable to the debtor. The Will
contained a spendthrift provision applicable
to all beneficiaries which was enforceable
under the law of the state where the trust
was administered.

Upon the filing of a bankruptey petition,
the debtor, who had reached the age of
thirty, retained a remainder interest in the
trust contingent upon the death of the tes-
tator’s widow, who was still alive and un-
married. 35 B.R. at 669. The court in In
re Arney held that the debtor’s contingent
remainder interest was nontransferable
due to the operation of the spendthrift pro-
vision. 35 B.R. at 671. The court then
concluded that the debtor’s interest was
not property of the estate because the
spendthrift provision would remain en-
forceable until the debtor was entitled to
receive the trust corpus outright upon the
death or remarriage of the testator’s wid-
ow. 35 B.R. at 672.

This appeal arises from facts similar to
those presented in the Armey opinion.
Spendthrift provisions are enforceable un-
der South Dakota law to protect trust as-
sets from creditors. See Farmers State
Bank v. Janish, 410 N.W.2d 188, 190 (S.D.
1987); see also In re Estate of Pearson,
419 N.W.2d 704, 705 (S.D.1988). As the
debtor has not become entitled to an out-
right distribution of trust assets, the Court
holds that the spendthrift provision in
Schuldt’s Will is applicable to Horsley’s
interest. Because this interest therefore is
rendered nontransferable, the contingent
remainder interest in Trust B cannot be
included in the debtor’s estate under 11
US.C. § 541(a)(1) or under 11 U.S.C.
§ 541(a)(5)(A). This result is consistent
with cases decided under the old Bankrupt-
cy Act holding that a spendthrift provision
in a trust prevents a contingent interest
from vesting in the bankruptcy trustee.
See In re Edgar, 728 F.2d 1371, 1372-74
(11th Cir.1984); In re Detlefsen, 610 F.2d
512, 513 (8th Cir.1979). In addition, this



54

holding conforms with the legislative histo-
ry of 11 U.S.C. § 541(c)(2) recognizing the
spendthrift trust in bankruptey.

For the reasons set forth above, the
Court holds that the debtor’s contingent
remainder in Trust B is not property of the
bankruptcy estate under either section
541(a)(1) or section 541(a)(5)(A) of the Bank-
ruptcy Code. The order of the Bankruptcy
Court of March 7, 1988 is therefore re-
versed.
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Purchasers at trustee sale brought ac-
tion seeking declaration that they had good
and clear title to property purchased at
sale. The United States Bankruptcy Court
for the Northern District of California,
Lawrence Ollason, J., denied relief, and ap-
peal was taken. The Bankruptey Appellate
Panel, Volinn J., held that: (1) even if trans-
fer of partner’s property to partnership was
ineffectual, property was entitled to protec-
tion of automatic stay and trustee’s deed
failed to transfer to purchasers any right,
title or interest to property, and (2) even if
trustee did have notice of bankruptey filing,
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any imputation of that notice to purchasers
under California law was not “knowledge”
within meaning of provision of bankruptcy
code governing avoidance of postpetition
transfers to good-faith purchasers without
knowledge of filing.

Affirmed.

1. Bankruptcy €=2462

Even assuming that transfer of part-
ner’s residence to partnership was ineffec-
tual as to transfer of title because instru-
ment by which conveyance was accom-
plished was not in form of deed and part-
ner’s wife did not sign instrument, proper-
ty was entitled to protection of automatic
stay and trustee’s deed failed to transfer to
trustee’s sale purchasers any right, title or
interest in property, evidence supported
finding that an interest in residence was
transferred to partnership. Bankr.Code,
11 U.S.C.A. §§ 362(a), 541(a)(1).

2. Partnership <68(1)

Under California law, title to real prop-
erty of general partnership may be held in
name of one or more of partners, as well as
name of partnership. West’s Ann.Cal.
Corp.Code § 15010.

3. Partnership ¢=68(1)

Whether real property standing in
names of individual partners is partnership
property is question of fact.

4. Bankruptcy €=2462
General rule is that acts in violation of

automatic stay are void, not merely voida-
ble.

5. Bankruptcy €=2705

Avoidance of postpetition transfers of
real property hinges on whether transferee
had knowledge, either constructive or actu-
al, of filing of bankruptcy petition. Bankr.
Code, 11 U.S.C.A. § 549(c).

6. Bankruptcy €=2705

Even if trustee on second deed of trust
did have notice of bankruptcy filing, impu-
tation of that notice to trustee’s sale pur-
chasers under California law was not
“knowledge” within meaning of provision
of Bankruptecy Code governing avoidance



