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This constitutes the Court’s findings of
fact and conclusions and law in this matter.
This is a core proceeding pursuant to 28
U.S.C. § 157(b). The Court will enter an
appropriate order.

Pursuant to the letter memorandum exe-
cuted this same date,

IT IS HEREBY ORDERED that debtors’
motion to enforce the provisions of their
Chapter 11 plan is hereby denied.

IT IS FURTHER ORDERED that debt-
ors amend their Chapter 11 plan to recog-
nize that the § 1111(b) election made by
Farmers Home Administration extends to
debtors’ real estate and chattels.

w
(4 gKEV NUMBER SYSTEM
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H & M PARMELY FARMS, a partner-
ship; Harold Leslie Parmely; and Mer-
lyn Clinton Parmely, Debtors/Appel-
lants,

V.

FARMERS HOME ADMINISTRATION,
Creditor/Appellee.

Civ. No. 90-3009.

United States District Court,
D. South Dakota, C.D.

Aug. 9, 1990.

Chapter 11 debtors moved to enforce
provisions of confirmed Chapter 11 plan.
The United States Bankruptcy Court for
the District of South Dakota, Irvin N.
Hoyt, Chief Judge, denied motion and re-
quired debtor to amend plan to extend se-
cured creditor’s election to have allowed
claims treated entirely as secured claims to
include debtors’ chattels. On appeal, the
District Court, Donald J. Porter, Chief
Judge, held that: (1) Chapter 11 debtors
acted inequitably in limiting to real estate
secured creditor’s election to have allowed
claim treated entirely as allowed secured
claim, and thus were barred from claiming
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that secured creditor was estopped from
having its election encompass both real es-
tate and chattels by debtors’ final amended
plan, and (2) creditor’s election to have its
allowed claim treated as entirely secured
was not voided by sale, so that creditor’s
lien attached to all sale proceeds, including
appreciation in collateral.

Affirmed.

1. Bankruptcy ¢=2852

Chapter 11 debtors acted inequitably in
limiting to real estate a secured creditor’s
election to have allowed claim treated en-
tirely as allowed secured claim, and thus
were barred from claiming that secured
creditor was estopped from having its elec-
tion encompass both real estate and chat-
tels by debtors’ final amended Chapter 11
plan; creditor’s counsel made oral election
at hearing on disclosure statement, creditor
was not given notice of limited treatment
of election or an opportunity to object to
final version of confirmed plan, and debtors
unilaterally inserted provision in final
amended plan limiting election to real es-
tate only despite blanket coverage of elec-
tion. Bankr.Code, 11 U.S.C.A. § 1111(b)(2);
Bankruptey Rules 3014, 7001, 7005, 11 U.S.
C.A.

2. Bankruptcy &=2852

Secured creditor’s oral election to have
claim treated as secured claim to full ex-
tent claim was allowed, made orally at
hearing on disclosure statement, gave
Chapter 11 debtors adequate notice of elec-
tion, and, at such nonadversarial stage of
proceedings, service of written elections on
debtors’ counsel was not required. Bankr.
Code, 11 U.S.C.A. § 1111(b)(2); Bankruptcy
Rules 3014, 7001, 7005, 11 U.S.C.A.

3. Bankruptcy &2852, 3078(2)

Provision in Chapter 11 plan calling for
prospective sale of property, which did not
give recourse undersecured creditor oppor-
tunity to credit bid its claim, did not pro-
vide for sale in compliance with Bankrupt-
cy Code provision permitting creditor to bid
its claim at sale outside debtor’s ordinary
course of business, and thus, creditor’s
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election to have its allowed claim treated as
entirely secured was not voided by sale, so
that creditor’s lien attached to all sale pro-
ceeds, including appreciation in collateral.
Bankr.Code, 11 U.S.C.A. §§ 363, 363(k),
506(a), 1111(b)(1)(B)(ii), 1111(b)(2),
1129(a)(7)(B), 1129(b)(2)(A)().

4. Bankruptcy ¢=3078(2)

Even though confirmation of Chapter
11 plan vests debtor with title to property,
to give effect to cramdown, Bankruptcy
Code provision permitting creditor to make
credit bid on sale of collateral outside ordi-
nary course of business must override limi-
tation of provision on sale of property out-
side ordinary course of business, which is
limited to property of estate, so as to per-
mit application of former provision to post-
confirmation sale of debtor’s property.
Bankr.Code, 11 U.S.C.A. §§ 363(b, k),
1129(b).

James Carlon, Pierre, S.D., for debt-
ors/appellants.

Thomas Lloyd, Pierre, S.D., for credi-
tor/appellee.

MEMORANDUM OPINION

DONALD J. PORTER, Chief Judge.

Debtor Harold Parmely appeals from an
Order of the Bankruptcy Court! denying
his motion to enforce the provisions of his
Chapter 11 plan and requiring him to
amend his plan to extend appellee Farmers
Home Administration’s (FmHA) 11 U.S.C.
§ 1111(b)(2) election to include debtors’
chattels. For all of the following reasons,
the decision of the Bankruptcy Court that
FmHA was not estopped from electing
1111(b)(2) treatment of debtors’ chattels
under 11 U.S.C. § 363 is affirmed.

This Court has jurisdiction to hear this
appeal pursuant to 28 U.S.C. § 158.

FACTS AND PROCEDURAL HISTORY
Harold and Merlyn Parmely, as individu-
als and as partners in H & M Parmely

1. The Honorable Irvin N. Hoyt, Chief Bankrupt-
cy Judge, United States Bankruptcy Court for

Farms, filed Chapter 11 bankruptey peti-
tions on June 26, 1984. Following consoli-
dation of the cases, debtors proposed a plan
of reorganization purporting to dissolve the
farm partnership and divide the property
between Harold and Merlyn. The FmHA
claim and its underlying security was ap-
portioned between them. A further divi-
sion of the FmHA claim resulted when
Harold and Merlyn divided their respective
shares into portions secured by real estate
and those secured by chattels.

The debtors’ disclosure statement was
later approved by the Bankruptcy Court.
On April 19, 1985 FmHA filed 1111(b)(2)
elections on its $241,741.84 claim against
Harold and its $304,877.38 claim against
Merlyn. These elections made a blanket
recital that FmHA’s claims were secured
by a lien on property of the debtors’ es-
tates consisting of real estate and personal
property. FmHA balloted against debtors’
proposed Chapter 11 plan on May 28, 1985,
but later agreed to vote in favor of confir-
mation in a June 3, 1985 hearing wherein
counsel for FmHA stated he would be fil-
ing an 1111(b)2) election.

Based upon FmHA’s concession, the
Bankruptcy Court ordered that the plan be
confirmed:

The Court will find that the unsecured
creditors are not participating in the re-
organization process and that the princi-
ple unsecured creditor, Farm Home Ad-
ministration, has agreed to change its
ballot to accept on a modification in the
plan of valuations and the filing of a
Section 1111(b) election by the Farm
Home Administration and that the debt-
ors are entitled to have an order of con-
firmation.

Mr. Carlon, you may prepare the order,
and that should be submitted with the
revised plan that Mr. Haar [counsel for
FmHA] has agreed to.

Transcript of Hearing held June 3, 1985 at
pp. 5-6. Although the June 3, 1985 hear-
ing would indicate that the parties did not

the District of South Dakota.
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know or had forgotten of the 1111(b)2)
election made by FmHA on April 19, 1985,
debtors’ counsel and the Court were fully
aware of the election on the date of the
hearing.

Subsequently, debtors submitted their Fi-
nal Amended Consolidated Chapter 11 Plan
of Reorganization on September 23, 1985.
The plan designated Section A Claims as
those of Merlyn and Section B Claims were
to be borne by Harold. Harold’s section of
the plan provided for FmHA’s claim as
follows:

Class 4B: The secured portion of an
undersecured claim of FmHA on real es-
tate in the amount of $131,755.00 will be
amortized over the terms of the original
contract dated May 3, 1977 at 5% interest
with a final due date of 2017. First
annual payment of $8,337.51 will be due
one year after the Date of Approval (as-
suming 32 annual payments). This claim
will be secured by a second mortgage on
560 acres, more or less, owned by Ha-
rold. FmHA having elected 1111(b)(2)
will retain its mortgage on its entire
claim of $241,741.84 until Debtors had
[sic] made all of the 32 annual payments
of $8,337.51.

Class 5B: The secured portion of an
undersecured claim of FmHA on person-
al property in the amount of $34,500.00
will be amortized under the terms of the
original contract with Harold dated June
19, 1978 at 5% interest with a final due
date of 2018. First annual payment of
$2,155.91 will be due one year after the
Date of Approval (assuming 33 annual
payments). This claim will be secured by
machinery, equipment, livestock, grow-
ing crops, stored crops and the proceeds
of Harold up to the value of the claim.

Final Amended Consolidated Chapter 11
Plan of Reorganization, pp. 15-16 (Septem-
ber 23, 1985).

After operating successfully under the
plan for three years, Harold’s health began
to deteriorate. In late 1988, in an effort to
reduce Harold’s work load, the Parmelys
notified FmHA of a selldown of the cattle.
The sale ensued and debtors subsequently
tendered $33,616.63 as a payoff of FmHA’s
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remaining Class 5B claim. The proceeds of
the sale totalled $68,743.20. FmHA re-
fused to accept the amount as a payoff of
its chattel security contending that its
claim included both Class 4B and Class 5B
as a result of its blanket 1111(b)(2) election.

The Bankruptcy Court subsequently de-
nied debtors’ motion to enforce the terms
of the Chapter 11 plan. Instead, the Bank-
ruptey Court extended FmHA’s 1111(b)(2)
election to both real estate and chattels.

DISCUSSION
I. Standard of Review

In reviewing judgments of bankruptcy
courts, district courts act as appellate
courts. Accordingly, the findings of fact
of the Bankruptcy Court will not be set
aside unless clearly erroneous, but its legal
conclusions are subject to de novo review.
Bankr.R. 8013; see Wegner v. Grunewaldt,
821 F.2d 1317, 1320 (8th Cir.1987). The
Bankruptey Court’s findings of fact will be
disturbed only if the Court is definitely and
firmly convinced that a mistake has been
committed. In re Hilyard Drilling Co.,
Inc., 840 F.2d 596, 599 (8th Cir.1988).

II. FmHA Is Not Barred From Contesting
Provision 5B of the Debtors’ Final
Amended Chapter 11 Plan

[1]1 The Bankruptcy Court addressed
debtors’ argument that FmHA was es-
topped from having its 1111(b)2) election
fully effective as to both real estate and
chattels by finding instead that debtors had
unclean hands which prevented the court
from equitably enforcing the express provi-
sions of the final amended plan. Because
debtors  wrongfully limited FmHA’s
1111(b)(2) election only to real estate, they
were barred from claiming that FmHA was
estopped from having its 1111(b)}(2) election
encompass both real estate and chattels.
Debtors’ conduct, according to the Bank-
ruptey Court, subjected them to the double-
edged blade of equity; that is, one who
comes into equity must do so with clean
hands. See Kane v. Schnitzler, 376
N.W.2d 337 (S.D.1985); Reese v. Huron
Grain & Coal Co., 67 S.D. 9, 287 N.W. 640
(1939).
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The Bankruptcy court cited three exam-
ples of debtors’ inequitable conduct relative
to the filing of the final amended consol-
idated plan: (1) debtors’ unilaterally insert-
ed a provision in the final amended plan
that limited FmHA’s 1111(b)(2) election to
real estate only, notwithstanding the blan-
ket coverage of FmHA'’s election; (2) debt-
ors’ filed the final amended plan approxi-
mately four months after the confirmation
hearing; and (3) debtors’ failed to give
FmHA notice and an opportunity to object
to the plan. The record amply supports the
Bankruptcy Court’s finding of unclean
hands.

Debtors argue that they did not act ine-
quitably because they were not served with
FmHA's election nor did they know of the
election. 1111(b)(2) elections are made ac-
cording to Bankruptcy Rule 3014. Rule
3014 provides simply:

An election of application of

§ 1111(b)(2) of the Code by a class of
secured creditors in a chapter 9 or 11
case may be made at any time prior to
the conclusion of the hearing on the dis-
closure statement or within such later
time as the court may fix. The election
shall be in writing and signed unless
made at the hearing on the disclosure
statement. The election, if made by the
majorities required by § 1111(b)(1)(A)(),
shall be binding on all members of the
class with respect to the plan.

Emphasis supplied.

[2] Ignoring for the moment the matter
of the written elections filed April 19, 1985,
it is sufficient under Rule 3014 that counsel
for FmHA made the oral election at the
June 3, 1985 hearing on the disclosure
statement. Debtors, therefore, were given
adequate notice of FmHA’s 1111(b)(2) elec-
tion. In addition, service of the written
1111(b)(2) elections on debtors’ counsel was
not required at this non-adversarial stage
of the proceedings. Bankr.R. 7001. Nor
does Bankruptey Rule 7005 require service
of the written elections as it applies only in
adversary proceedings and does not dis-
place the specific language of Rule 3014.

Moreover, it is irrelevant whether state-
ments by counsel for FmHA mislead debt-

ors into thinking that the election would be
filed later when in fact the written election
had already been filed. The fact remains
that debtors were aware of the election
upon conclusion of the June 3, 1985 hearing
and, as was the conclusion of the Bankrupt-
cy Court, wrongfully amended their plan to
treat the real property security and chattel
security differently.

Finally, debtors’ reliance on /n re Pear-
son, 96 B.R. 990 (Bkrtcy.D.S.D.1989), is
misplaced. In denying the creditors’ mo-
tion to modify a confirmed Chapter 12 plan
to require the sale of under-valued land,
Pearson found that FmHA was ‘“‘well
aware of the potential valuation question
from years of prior dealing with the debt-
or.” Id. at 993. But in this appeal the
Bankruptey Court found that FmHA had
not been given notice of the limited
1111(b)(2) treatment and an opportunity to
object to the final version of debtors’ con-
firmed plan. Moreover, the debtor Pear-
sons’ undervaluation of the land was excus-
able under the circumstances, unlike the
unilateral and bad faith conduct of the
debtors’ in the instant case. In summary,
the Bankruptcy Court correctly concluded
that debtors’ plan should be amended to
extend FmHA’s 1111(b)(2) election to the
chattel security.

III. Article X of the Debtor’s Confirmed
Plan Does Not Prevent FmHA From
Maintaining Its 1111(b)(2) Election

[3] As stated by the Bankruptey Court,
1111(b)2) permits the undersecured credi-
tor to maintain a lien on its collateral to
secure the full amount of its allowed claim.
5 L. King, Collier on Bankruptcy
11111.02(5] (1990). Simply stated, the plan
must provide that the present value of the
payments under the plan at least equals
the amount of the 11 U.S.C. § 506(a) se-
cured portion of the claim, and, that the
total of the payments under the plan equals
the full amount of the allowed claim. 11
U.S.C. §§ 1129(a)(7)(B) and 1129(b)(2)(A)(G);
In re Western Real Estate Fund, Inc., 75
B.R. 580, 584 (Bkrtcy.W.D.Okla.1987). If,
for example, the electing creditor holds a
first mortgage of $1,000,000 on property
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valued under § 506(a) as worth only $500,-
000, the plan must pay out at least $1,000,-
000 to the creditor over the life of the plan,
and the present value of the payments
must be at least $500,000.

[4]1 But 1111(b)(1)(B)ii) precludes a re-
course undersecured creditor’s election un-
der 1111(b)(2) if the secured property is
sold under the plan or if a prospective sale
of the property is made pursuant to 11
US.C. § 363. Furthermore, before a plan
which provides for a prospective sale of
property can be confirmed under
§ 1129(b)(2)(A)(ii), it must comply with
§ 363(k).2 Western Real Estate, 75 B.R. at
589. Thus, where a Chapter 11 plan con-
templates liquidation of certain assets, the
intent of § 363(k) is to notify the creditor
of the upcoming sale of the secured proper-
ty and allow it to reap the “benefit of its
bargain” by “bidding in debt” to the full
amount of its allowed claim and recovering
the collateral. Collier, supra, at
111111.02[4); In re Waterways Barge Part-
nership, 104 B.R. 776 (Bkrtcy.N.D.Miss.
1989). In the event the debtor desires to
sell the property, the recourse creditor
could bid in debt at a fair and adequate
sale, recover the collateral and submit a
deficiency claim against the bankruptey es-
tate.

Article X of the debtors’ confirmed plan
allows for the sale of property of the es-
tate:

If at any time during the term of this
plan the debtors determine that it is ex-
pedient to sell land, machinery, equip-
ment, livestock, grain or any other prop-

2. The court in Western Real Estate noted an
apparent inconsistency regarding the applicabil-
ity of § 363 to post-confirmation sales of prop-
erty:

.... [Ulnder [11 U.S.C.] § 1141(b), “the con-
firmation of the plan vests all of the property
of the estate in the debtor,” while § 363(b)
appears to govern the sale or lease ... only of
property of the estate.
Western Real Estate, 75 B.R. at 589.
Notwithstanding that confirmation vests the
debtor with title to the property, to give effect to
a cramdown under § 1129(b), the express appli-
cation of § 363(k) must override the limitation
of § 363(b) as to property of the estate, i.e.,
pre-confirmation property. It would be wholly
unfair and inequitable to force a plan upon a
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erty, they may do so and apply the pro-
ceeds to the secured claim of any credi-
tors who have a security interest in the
property. Therefore, the secured claim
will be reduced and any regularly sched-
uled payments to the creditor or credi-
tors may be reduced accordingly in the
amount of the sale proceeds turned over
or the number of payments may be re-
duced at the option of the debtors.

Final Amended Consolidated Chapter 11
Plan of Reorganization, pp. 16-17 (Septem-
ber 23, 1985).

The Bankruptcy Court found that Article
X was not a sale under § 363 because it did
not give FmHA an opportunity to credit bid
its claim. The Court took the position that
§ 363 was implicated only in a plan which
contemplates liquidation. See In re Union
Square Associates, Ltd., 53 B.R. 532
(Bkrtcy.E.D.Ark.1985). Because debtors’
plan instead contemplated reorganization,
FmHA must be allowed to make an
1111(b)(2) election. Relying on In re Wa-
terways Barge Partnership, supra, the
Bankruptcy Court concluded that, despite
the prohibition of 1111(b)(1)(B)(ii), FmHA
could not be precluded from making an
1111(b)(2) election. The following rationale
supports the Bankruptcy Court’s conclu-
sion:

The option available to the recourse
undersecured creditor who wishes to
have his claim treated as fully secured is
the § 1111(b)(2) election. Regardless of
whether the secured property is proposed
to be sold under the plan, if the underse-
cured creditor is not permitted to “credit

secured creditor without allowing it an opportu-
nity to protect itself in the event of post-confir-
mation sales contemplated under the plan.

In this case, however, it should be remem-
bered that FmHA voted to approve the plan
pursuant to § 1129(a). Nevertheless, it can
hardly be assumed that an accepting creditor
under § 1129(a) would settle for less protection
of its secured claim than would a creditor who
is subject to a § 1129(b) cramdown. More im-
portantly, though, is the conclusion that where
confirmation followed a creditor’s acceptance of
the plan after having made the 1111(b)(2) elec-
tion, the debtor's subsequent attempt to deny
that election would implicate the cramdown
provisions of § 1129(b)(2), including the notice
provision of § 363(k).
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bid” its claims, it is not precluded from
making the § 1111(b)(2) election, regard-
less of the literal prohibition set forth in
§ 1111(b)(1)(B)(ii).... Had the debtor’s
plan provided [creditors] an opportunity
to “credit bid”, the § 1111(b)(2) election
would clearly be prohibited.

In re Waterways Barge Partnership, 104
B.R. at 782 (emphasis original).

While agreeing with this rationale, on
appeal FmHA also claims that Article X is
not sufficiently specific to prevent the
1111(b)(2) election. The fact that Article X
fails to give FmHA an opportunity to credit
bid on the secured property, is but a single
indication of the multiple shortcomings of
the provision in complying with § 363(k).
The bankruptey court in Western Real Es-
tate held that a nonspecific sales provision
could not deprive nonrecourse creditors of
their 1111(b)(2) election. In pertinent part,
the court stated:

Each of the plans before the court
provides for the sale of all properties
subject to Class 4 claims after confirma-
tion and provides that such sales shall be
pursuant to 11 U.S.C. § 363(k). ...

* * * * * *

The plans before the court, while man-
dating the sale of all properties, are to-
tally without specificity as to the details
of the sale, including when the sale must
take place, the identity of the purchaser
and the price to be obtained. While the
debtors, by capitalizing their projections
of future income, have generated projec-
tions of future values for each of the
properties, the plans do not require, or
commit the debtors to, the sale of any
property at any particular price or at or
before the date for which the projected
future valuation is made.

* * * * * *

... Debtors should not be permitted to
deprive objecting non-recourse underse-
cured creditors of the valuable rights
which would be conferred upon them un-
der § 1111(b)(1) by simply providing for
the sale of the property at some unspec-
ified future time, to some unspecified

purchaser, at an unspecified price and on
unspecified terms.
Western Real Estate, 75 B.R. at 588-89.

The same concerns apply to recourse
creditors who are not given an opportunity
to protect their secured claim by bidding in
debt at the sale and recovering the collat-
eral. Collier, at 11111.02[4]. Article X of
the plan provides no prospective sales pro-
tection to FmHA for the de facto liqui-
dation of Harold’s livestock operation—a
sale of secured personal property not in the
ordinary course of business. Therefore,
FmHA is not precluded from making an
1111(b)(2) election on its chattel security.

Debtors argue that Western Real Estate
actually supports their position because in
that case the allowance of the 1111(b)(2)
election was necessary to confer upon non-
recourse undersecured creditors the pre-
ferred status of recourse treatment under
1111(b}1)(A). In other words, the unse-
cured component of the creditors’ claims
would have been destroyed by selling all
the properties after confirmation. It is the
contention of debtors that FmHA remains
fully secured even with the payoff of its
Class 5B claim and, therefore, it is unneces-
sary to extend 1111(b) treatment to the
chattel security. But whether or not
FmHA maintains its secured claim for the
entire amount of its allowed claim pursuant
to Class 4B ignores the fact that FmHA is
also entitled to secure its entire allowed
claim of $241,741.84 as to Class 5B.
FmHA elected 1111(b)(2) treatment as to all
secured property and debtors have failed to
persuade the Court that they complied with
the preclusion requirements of
1111(b)(1)(B).

As a result of debtors’ sale, FmHA'’s lien
must attach to the full amount of the pro-
ceeds. A sale subject to § 363(k) voids the
1111(b)2) election as the lien attaches to
the proceeds. 11 U.S.C. § 1129(b)2)(A)(ii).
But Article X does not provide for sales in
compliance  with § 363(k), therefore,
FmHA'’s 1111(b)(2) election is in effect and
its lien attaches to the proceeds. All pro-
ceeds derived from the sale must be applied
to decrease the amount of FmHA’s lien on
debtors’ properties.
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Of no avail to debtors is their argument
that Harold will not be enriched by the
proceeds in excess of the $33,000 required
to pay off FmHA’s chattel claim. Harold
sold equipment and livestock for a total of
$68,743.20. The 1111(b)(2) election grants
to the creditor the benefit of appreciating
collateral in the event of a liquidation as
the lien continues in the full amount of the
allowed claim. Accordingly, FmHA is enti-
tled to the full sale proceeds in partial
satisfaction of its lien on both real estate
and chattels held by the debtors.

CONCLUSION

The Bankruptcy Court’s factual findings
and legal conclusions must stand as sup-
ported by the record and applicable statu-
tory and case law. The December 13, 1989
Order of the Bankruptcy Court denying
debtors’ motion to enforce the provisions of
their Chapter 11 plan and extending 1111(b)
treatment to FmHA'’s chattel security is
affirmed. The Court shall issue an order
consistent with this opinion.
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In re OUTLOOK/CENTURY LTD., a
California limited partnership,
Debtor.

Bankruptcy No. 91-3-0874-TC.
No. RS 91-0329-TC.

United States Bankruptcy Court,
N.D. California.

May 13, 1991.

Chapter 11 debtor filed motion for use
of cash collateral. Secured creditor filed
motion for relief from automatic stay. The
Bankruptey Court, Thomas E. Carlson, J.,
held that: (1) Chapter 11 plan was not
consistent with absolute priority rule, un-
der which unsecured creditors have abso-
lute priority over equity interest to receive
all money or property distributed under
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plan until unsecured creditors are paid in
full, and (2) “new value” exception to abso-
lute priority rule would not be recognized.

Secured creditor’s motion granted;
debtor’s motion denied.

1. Bankruptcy ¢=2424, 2427, 3082

Secured creditor would be entitled both
to relief from automatic stay and to pre-
vent use of its cash collateral if it was clear
that Chapter 11 debtor would be unable to
confirm plan of reorganization, where debt-
or acknowledged that there was no equity
in secured property. Bankr.Code, 11 U.S.
C.A. § 362(d)(2).

2. Bankruptcy €=2429(1)

To be ‘“necessary to an effective reor-
ganization,” within meaning of provision
entitling secured creditor to relief from
stay with respect to property in which debt-
or has no equity unless that property is
“necessary to an effective reorganization,”
it is not enough that property be essential
if any reorganization is to be effected, but
instead debtor must show that reorganiza-
tion can actually be achieved within reason-
able period of time. Bankr.Code, 11 U.S.
C.A. § 362(d)(2).

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Bankruptcy €=3550

For purposes of Chapter 11 plan con-
firmation, nonrecourse notes are deemed to
be recourse obligations, unless collateral is
to be sold. Bankr.Code, 11 U.S.C.A.
§ 1111(b)(1).

4. Bankruptcy €=3545

Single creditor holding more than one-
third of total amount of unsecured claims
can prevent unsecured class from accepting
Chapter 11 plan. Bankr.Code, 11 U.S.C.A.
§§ 1126(c), 1129(a)(8).

5. Bankruptcy €=3565

Chapter 11 plan could be confirmed
only if it satisfied standards for “‘cram
down,” where one creditor held more than
90% of all unsecured claims, and clearly



