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UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH DAKOTA
ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
225 SOUTH PIERRE STREET

PIERRE, SOUTH DAKOTA 57501-2463

IRVIN N. HOYT TELEPHONE (6C5) 224-0560
BANKRUPTCY JUDGE FAX (605} 224-9020

February 15, 2000

Roger W. Damgaard, Esg.
Counsel for Cleo Kapsch
300 South Phillips Avenue, Suite 300
Sioux Falls, South Dakota 57117-5027

Chan B. Magselink, Esqg.

Counsel for Debtors

Post Office Box 455

Sioux Falls, South Dakota 57101

Subject: In re Arden L. and Arlene E. Stern,
Chapter 12; Bankr. No. 91-40508%

Dear Counsel:

The matter before the Court is the Motion to Reopen Case filed
by Cleo Kapsch and Debtors' response. This is a core proceeding
under 28 U.S.C. § 157(b) (2). This letter decigsion and accompanying
order shall constitute the Court's findings and conclusions under
F.R.Bankr.P. 7052. As set forth below, the Court concludes that
Kapgch's Motion must be denied.

SumMary. Arden and Arlene Stern ("Debtors") filed a Chapter 12
petition on July 19, 13%1. Their plan was confirmed on March 4,
1852. It provided that Reonald and Cleo Kapsch had a claim secured
by realty valued at $13,833.97 that would be paid over ten years at
8.25% interest with an annual payment of $2,087.95 each May 1
beginning May 1, 1993. '

Debtors propeosed a modification to their confirmed plan on
April 17, 1996.' Therein, they asked that their final plan payment
due on January 1, 1996 be moved to July 1, 1996. The motion was
granted on June 3, 199%9¢6.

Oon July 2, 1996, Debtors again sought a modification of their
confirmed plan. Regarding the Kapschs' claim, Debtors stated the
Kapschs' secured claim is now $14,688.78 and that they will pay it
over ten years at 8.25% interest with an annual payment of
$2,313.81 beginning January 1, 1997. The Kapschs did not object
and Debtors' motion was granted August 14, 19296. The modification
extended the last plan payment to December 1, 1596.

' Debtors' earlier motions to modify were unsuccessful.

e
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Debtors filed their final report and account on August 8,
1997. No party sought dismissal of the case because Debtors had
noet completed all plan payments. See Local Bankr. R. 3072-1(b).

A discharge was entered October 1, 1297. The case was closed
March 13, 1998 after the case trustee filed his final report and
accourt .

On January 10, 2000, Clec Kapsch filed a motion te recpen the
case. She stated Debtors have failed to make the agreed payments as
provided in the August 1996 modification. She states that upon
reopening, she will move to dismiss the case for Debtors' failure
to make plan payments. She theorizes that her financial position
will be improved by the dismissal but that Debtors' discharge would
not be affected.

Debtors resgponded on January 28, 2000. They argued that
Kapsch has not established cause for recpening the case and that
their discharge would ke harmed if it were.

On January 28, 2000, Kapsch filed a brief in support of her
motion and argued that recopening is within the Court's discretion
but she did not specifically state the cause for reopening ncr
digcuss how reopening the case and then getting it dismissed would
benefit her.

DiscussIion, The Court 1s unable to find any relief that it may
afford Kapsch. First, the confirmation order is binding; the time
for appealing the order has passed and the order is not subject to
collateral attack. Impac Funding Corp. v. Simpson (In re Simpson),

240 B.R. 559, 561-62 (B.A.P. 8th Cir. 1933); see In re Siemers, 205

B.R. 583, 586 (Bankr. D. Minn. 1997) (a creditor who does not like
the treatment of its claim should object at confirmation, not try
to attack it later). Second, as the holder now of only a secured
claim’, Kapsch does not have statutory authority to seek
modification of Debtors' ceonfirmed plan. 11 U.8.C. § 1229(a).
Third, the time for seeking modification has passed. 11 U.S.C. §8§
1229{(a) and (¢). Fourth, the discharge order regarding Kapsch's
unsecured c¢laim ig final and may no longer be revcked. 11 U.S.C.

The unsecured portion of Kapsch's claim was discharged on
October 1, 1997; the secured portion of her claim has nct been
discharged. 11 U.S.C. §§ 1228 (a) (1) and 1222(b} (5) and (b) (9). In

re Arden L. and Arlene E. Sterrn, Bankr. No. 91-40509, slip op. at
4 {(Jan. 27, 193%8). See generally United States v. Harmon (In re
Harmon), 101 F.3d 574, 583 (8th Cir. 1996) (creditor retains its
lien to protect secured portion of claim).
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§ 1228{(d); In re Gross, 121 B.R. 587, 5382 (Bankr. D.S.D.
1990) (Bcker, J.). Finally, Kapsch has not identified any other

earlier order that the Court may and should revisit, see Woods v.
Kenan (In re Woods}, 173 F.3d 770, 778-80 {10th Cir. 1999} ; Forkes
v. Forbes (In re Forbes), 218 B.R. 4§, 51-52 (B.A.P. 8th Cir.

1998) (application of F.Rs.Civ.P. 5% or 60(b) {1) in a closed Chapter
13 case), especially where substantial time has passed since the
cage was closed. See In re Lindgren, 85 B.R. 447, 449 (Bankr. N.E.

Ohic 1988).

There having been nc showing by Kapsch that there is a legal
basis to recpen the case and afford some relief, Kapsch's motion
must be denied. Arleaux v. Arleaux, 210 B.R. 148, 149 (B.A.P. 8th
Cir. 1997y, aff'd, 149 F.3d 1186 (8th Cir. April 22, 1998) (case may
be reopened for cause); In re Cloninger, 209 B.R. 125, 126 {(Bankr.
E.D. Ark. 1997) {(movant bears burden of showing cause to reopen); In
re Hardy, 209 B.R. 371, 374 (Bankr. E.D. Va. 1997) (when addressing
a motion to reopen case, the court must consider whether underlying
cause of action will likely be sustained when considered on its
merite); In re Hanks, 182 B.R. 930, 933 and 933 n.3 (Bankr. N.D.
Ga. 1995) {(question of whether to reopen case 1s dependent on the
court's authority to conduct the business the movant reguests once
the case is reopened); In re Pratt, 165 B.R. 759, 760 (Bankr. D.
Conn. 1994) (if purpose for which meotion to recpen cannot be
accomplished, moticn te reopen cannot be granted}; In re Nelseon,
1060 B.R. 905, 906-07 {(Bankr. N.D. Ohic 19%89) {moticn to reopen
should have purpose and be timely) .

Kapsch has her secured claim as set forth in the confirmed
plan that she may enfecrce in another jurisdiction as a binding
contract. Max Recovery, Ine. v. Than (In re Than), 215 B.R. 430,
435 (B.A.P. 9th Cir. 19$97); see John G. Berg Associates v. Township
of Pennsauken (In re John G. Berg Associates), 138 B.R. 782, 786

(Bankr. E.D. Pa. 19%2) (bankruptcy case should not be reopened when
another court is the more appropriate forum to resclve issues) .

An appropriate order will be entered.

Sincerely, -
1 hereby certity that a copy of this document J P
was mailed, hand delivered, or Taxed this date ) e
10 the parties un the attached service list. e

Secse " #5 NOTICE OF ENTRY

FEB 16 2000 Irvin N. Hoyt Under Fgf%?:ég 9022(a)
Charies L. Naut, 1., Clerk Bankruptcy Judge
U.S. Bankruptcy Court, District of South Dakota FE B 1 6 Zﬂuu

INH:sh By Pas?s

Charles 1_. Nail, Jr, Clerk

0C: case file (docket original; copies to parties inUSnBetatoy Court
District of South Dakots
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Stern, Arlene Elsie
Masselink, Chan 8.
Yarrell, Rick A,
Damgaard, Roger W.
Gering, Bruce J.
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RR #1, Box 111,
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Freeman, SO 57029
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