UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH DAKOTA
ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
225 SOUTH PIERRE STREET

PIERRE, SOUTH DAKOTA 57501-2463

IRVIN N. HOYT TELEPHONE (605) 224-0560
BANKRUPTCY JUDGE FAX (605) 224-9020

Sept enber 7, 1989

John Loval d, Esq.
Post O fice Box 66
Pi erre, South Dakota 57501

Janes Hurl ey, Esg.
Post O fice Box 2670
Rapid Cty, South Dakota 57709

WIliam Wman, Esc4.
624 Sixth Street, #212
Rapid Cty, South Dakota 57701

Re: Neuhauser Ranch, | nc.
Chapter 12 87-50123
Adver sary 88-5005

Dear Counsel :

John Lovald, attorney for Lone Star Cattle Conpany, has
submtted a notion for allowance of attorney’'s fees stemm ng from
a decision in Lone Star’'s favor in an adversary proceeding
initiated by Neuhauser Ranches, Inc. The facts of the adversary and
the outcome thereof may be found in the findings of fact and
conclusions of |aw and judgnment entered by the Court on February
17, 1989. Those findings, conclusions and judgment are hereby
i ncorporated by this reference as though set forth in full.

Attorneys WIlliam Wmn and Janmes Hurley, representing
Neuhauser Ranch, have responded in opposition to Attorney Lovald’s
request. Having heard argunent on the notion and review ng the
facts, briefs, and other applicable case |law, the Court hereby
grants Attorney Lovald’'s notion.
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Lone Star ‘s basis for the award of fees is the anended | ease
of bred cows and heifers entered into by Lone Star and Neuhauser on
Decenber 17, 1984. Section 14 of the agreenent provides:

ATTORNEY'S FEES

In the event that any action is filed by one party to
this | ease against the other party in relation to this
| ease, the unsuccessful party in the action shall pay to
t he successful party, in addition to all other suns that
either party may be called upon to pay, a reasonabl e sum
for the successful party’'s attorney’'s fees.

Rel yi ng on the above contract |anguage and the South Dakota
Suprene Court 's decision in NBC Leasing Co. v. Stilwell, 334 N.W2d
496 (S.D. 1983), Lone Star submts that it is entitled to
attorney’'s fees. Neuhauser counters that the so—alled Anerican
Rul e applies in this determ nation, that Lone Star failed to brief
the issue of costs and expenses, that Lone Star m sconstrues NBC
Leasi ng and that Lone Star should be required to “stand upon the
existing law that [Attorney Loval d] has put forth.

DECI SI ON

The “Anerican Rule” denies attorney’'s fees to a litigant in
t he absence of a contract, applicable statute or ot her exceptional
circunst ances. Alyeska Pipeline Service Co. v. WI derness Soci ety,
420 U.S. 240 (1975). The Ei ghth GCrcuit has held that the
construction of contracts regarding attorney’'s fees is a matter of
state law. In re Mrris, 602 F.2d 826 (8th Cr. 1979). In NBC
Leasing, the state Suprene Court held that where parties to an
agreenent contract for attorney’'s fees, such fees are recoverable
apart fromstatutory authority governing attorney’'s fees awarded as
costs. See also Lowe v. Steele Construction Co., 368 N.W2d 610
(S.D. 1985) and Tracy v. T & B Construction Co., 85 S.D. 337, 182
N. W2d 320 (1970).

In the present case, the anended Ilease clearly and
unanbi guously states that attorney’'s fees, in addition to all other
suns that the losing party may be call ed to pay, are recoverabl e by
the successful party if the parties to the |ease engage in
litigation pertaining thereto. Based on the deference accorded to
state |l aw concerning the paynent of attorney’'s fees and the state
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Suprene Court ‘s decision allow ng such paynent, this Court holds
that Lone Star, as the prevailing party, is entitled to recover
attorney’s fees.

Attorney Wnan’'s argunent concerning Lone Star’'s failure to
provi de authority for the allowance of costs and expenses is not
persuasive. First, such a claim ignores the |ease agreenent’'s
provi sion for paynents of other costs. Section 14 of the agreenent
makes it clear that the unsuccessful party shall be responsi bl e not
only for attorney’'s fees but also for all other suns that either
party may be called upon to pay. Gven this clear expression and
the inmport of NBC Leasing, this Court believes that when parties
contract for costs, such costs are recoverable apart fromstatutory
aut hority governing such costs. Further, Attorney Wnan’'s ar gunment
is contra to Bankruptcy Rule 7054(c) ‘s requirenent that every
final judgnent grant the relief to which the party in whose favor
it isrenderedis entitled, evenif the party has not denmanded such
relief inthe party’s pl eadi ngs. Bankruptcy Rul e 7054 provi des t hat
costs may be allowed to the prevailing party except when a federa
statute or anot her Bankruptcy Rul e ot herw se provides.

Attorney Hurley argues that Lone Star’'s claim cannot pass
must er under 11 U. S.C. 8506. Under 8506, attorney’'s fees and costs
may be recovered fromthe debtor ‘s estate if (1) Lone Star proves
that the value of the collateral securing its claim exceeds the
fees requested and the anmount of the proof of claim (2) the
agreenent between Lone Star and Neuhauser provides for such paynent
of fees and costs, and (3) the fees sought are reasonable in
anount. See In re David Rausch, Inc., 41 B.R 833 (Bkrtcy. D.S. D.
1984), Inre Rutherford 28 B.R 899 (Bkrtcy. N.D. Ill1. 1983) and In
re Masnorth Corp. 28 B.R 892 (Bkrtcy. N.D. Ga. 1983).

The Court agrees with Lone Star that the treatnment of this
claim under 8506 is, in this case, secondary to the initial
determ nati on of whether the claimcan even be awarded. Thus, the
Court cannot at this tine consider factors (1) and (3) set forth
above. It, however, is appropriate that the Court consider factor
(2) at this tine. Attorney Hurley asserts in his brief that a
stipulation entered into between the attorneys for the parties in
open court on June 8, 1988 superceded the provi sions of the anmended
| ease. The Court disagrees. While the stipulation evidenced Lone
Star ‘s insistence that all issues relative to Neuhausers' turnover
conplaint be litigated before this Court, no evidence has been
presented that the stipulation cancel ed, superceded or otherw se
altered the |lease. The stipulation nerely stated that Neuhausers
woul d bring all clains it possessed against Lone Star into this
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adversary and that Neuhausers’ pleadings wuld be anended
accordingly. Such does not serve to abrogate the | ease provisions
in their entirety.

This constitutes the Court 's findings of fact and concl usi ons
of law in this matter. This is a related procedure in which all
parties have consented to the jurisdiction of this Court. 28 U S. C
8157(c). Attorney Lovald is hereby directed to submt to opposing
counsel and file with this Court an item zed schedul e of costs and
fees incurred for which this award is granted, together with any
supporting menorandumor docunent ati on. Counsel for Neuhauser shall
have ten days within which to respond to the sanme by serving and
filing a witten menorandum The Court will enter an order for the
al | owance of attorney’'s fees.

Very truly yours,

I[rvin N Hoyt
Chi ef Bankruptcy Judge
| NH/ sh

CC. Bankruptcy derk



UNI TED STATES BANKRUPTCY COURT
DI STRICT OF SQUTH DAKCOTA

I N RE: CASE NO. 8750123

NEUHAUSER RANCH, | NC., ADVERSARY NO. 88-5005
a Corporation,
CHAPTER 12

Debt or.

NEUHAUSER RANCH, | NC.,
Pl aintiff,

ORDER GRANTI NG

LONE STAR CATTLE
COVPANY 'S MOTI ON
FOR ATTORNEY'S FEES

V.

LONE STAR CATTLE Co., a/k/a
LONE STAR CATTLE LI M TED
PARTNERSHI P, a Sout h Dakot a
Limted Partnership, and
KENNETH JONES,

Def endant s.

~ N N N N N N N N N N o N N N N N

Pursuant to the letter opinion filed in this matter and
executed this sane date, and pursuant to the findings of fact and
conclusions of law entered by this Court on February 17, 1987,

IT IS HEREBY ORDERED that the notion of Lone Star Cattle
Conmpany for the allowance of attorney’'s fees is hereby granted.

I T 1S FURTHER ORDERED t hat counsel for Lone Star shall submt
to opposing counsel and file with this Court an item zed schedul e
of costs and fees incurred for which this award is granted,
t oget her with supporting nmenorandum or docunentati on.

I T 1S FURTHER ORDERED t hat counsel for Neuhauser Ranches, Inc.
shall, within ten days, respond to the sane by serving and filing

a witten nenorandum setting forth any objections to such fees
and costs.
Dated this 7th day of Septenber, 1989.

BY THE COURT:



Irvin N Hoyt
Chi ef Bankruptcy Judge

ATTEST:
PATRI CI A MERRI TT, CLERK

By:

Deput y
( SEAL)



