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862 F.2d 161, 168 (8th Cir. 1988). Upon that examination, the Court notes Lebert 

and the trust filed their motion for reconsideration within 14 days after the entry of 

the oral decision and the order, they did not identify any clerical mistake, oversight, 

or omission, and they did not tailor their legal argument in their motion to any of the 

several grounds for relief under Fed.R.Civ.P. 60(b). Accordingly, it appears Debtor is 

seeking reconsideration under Fed.R.Bankr.P. 9023 and Fed.R.Civ.P. 59(e) . 

Under Fed.R.Civ.P. 59(e), a court may alter or amend an order. A motion under 

rule 59(e) serves the limited function of correcting a manifest error of law or fact or 

allowing a party to present newly discovered evidence . Continental Indemnity Co. v. 

IPFS of New York, LLC, 7 F.4th 713, 717 (8th Cir. 2021 ). Rule 59(e) is not generally 

used to allow a party to introduce new evidence, tender new legal theories, or raise 

arguments that could have been raised before the original decision was entered, id., 

or repeat arguments made and considered by the court, Markel American Ins. Co. v. 

Diaz-Santiago, 674 F.3d 21, 32 (1st Cir. 2012); In re General Motors Corp. Anti-lock 

Brake Products Liability Litigation, 174 F.R.D. 444, 446 (E.D . Mo. 1997) (quotation 

therein omitted). In short, the rule offers a court a chance to rectify its own mistakes 

in the period immediately following a decision. Banister v. Davis, 140 S.Ct. 1698, 

1703 (2020) (quoting White v. New Hampshire Dept. of Employment Security, 455 

U.S. 445, 450 (1982) (citations therein omitted)) . The court is given broad discretion 

whether to grant or deny the motion. Continental Indemnity Co., 7 F.4th at 717. 

111. 

In their motion for reconsideration, Lebert and the trust did not, as noted above, 

identify any manifest error of law or fact in the Court's September 28, 2021 oral 

decision and the attendant order. Likewise, the Court is unable to discern one on its 
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own review . Lebert and the trust also did not set forth any newly discovered evidence 

that would be material regarding the Court's application of Fed .R.Bankr.P. 9006(b)(1 ), 

as interpreted by Pioneer Investment. Instead, in their motion for reconsideration and 

in their subsequent supplement, Lebert and the trust advanced new legal theories that 

could have been raised before the evidentiary hearing. Accordingly, Lebert and the 

trust's motion for reconsideration must be denied. The circumstances presented, 

through the evidence offered at the September 28, 2021 hearing, clearly showed 

Lebert chose not to file a proof of claim because she thought her note was her claim 

and the trust chose not to file a proof of claim because Mikesell thought the 

bankruptcy did not have a lot to do with her and she already had renegotiated her 

note. Thompson did not play a role in their decisions not to file proofs of claim. 

Further, Thompson provided unrebutted testimony regarding why Debtor scheduled 

all the similarly situated note holders, including Lebert and the trust, as holding claims 

that were contingent, unliquidated, and disputed7 and his explanation did not sound 

in bad faith. 

Even if Lebert and the trust had timely advanced their alternate legal theories, 

the result of the September 28, 2021 hearing would have been the same. The Court 

respectfully disagrees with the bankruptcy court's decision in Siegler Bottling, which 

is not binding on the Court, in contrast to the Supreme Court's opinion in Pioneer 

Investment. Instead, this Court joins the majority of courts and finds the notice of the 

commencement of the case, which included the deadline to file a proof of claim, was 

not constitutionally deficient. In re Nutri*Bevco, Inc ., 117 8 .R. 771, 778-84 (Bankr. 

7 Debtor scheduled William Thompson's claim "only" as contingent and 
unliquidated, not as disputed. 
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S.D.N .Y. 1990) (citations therein) . As determined by the Court based on the evidence 

adduced at the September 28, 2021 hearing, Lebert and the trust each received the 

notice of the commencement of the case. The notice used by the Bankruptcy Clerk 

was the official form for such notice. The notice set forth in clear and unambiguous 

terms the circumstances under which a creditor might be required to file a proof of 

claim and the consequences of failing to do so. The notice also told creditors how to 

review Debtor's schedules. Thus, the notice was reasonable and passes constitutional 

muster. Id. Moreover, when all the circumstances are considered, Lebert's and the 

trust's failure to act upon that notice and take the necessary action to protect their 

rights arose from their misunderstanding of the law, i.e., they erroneously believed 

their respective notes were proofs of claim and the bankruptcy did not really affect 

them. That ignorance or misunderstanding of the law is not excusable neglect. 

Hartford Casualty Ins. Co. v. Food Barn Stores, Inc. (In re Food Barn Stores, Inc .), 

214 B.R. 197, 200-01 (B.A.P. 8th Cir. 1997) (citing Pioneer Investment, 507 U.S. 

at 390-92). 

Judicial estoppel also does not prevent Debtor from contesting Lebert and the 

trust's motion for reconsideration or their earlier motion to extend time . Though 

Debtor's original plan proposed to pay Lebert and the trust in full over time as secured 

claims, the Court denied confirmation of that plan based on the findings and 

conclusions entered on the record, including the fact that Lebert and the trust did not 

have allowed claims. That ruling is the law of the case on which Debtor may safely 

stand. Allison v. Centris Federal Credit Union (In re Tri-State Financial, LLC), 885 F.3d 

528, 533 (8th Cir. 2018) ("Under the law-of-the-case doctrine, 'when a court decides 

upon a rule of law, that decision should continue to govern the same issues in 
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subsequent stages in the same case.'") (quoting Alexander v. Jensen-Carter, 711 F .3d 

905, 909 (8th Cir. 2013) (quoting Arizona v. California, 460 U.S. 605, 618 (1983))). 

Debtor has not deliberately changed its position regarding their claims "accord ing to 

the exigencies of the moment." New Hampshire v. Maine, 532 U.S. 742, 749-51 

(2001) (quoting United States v. Mccaskey, 9 F.3d 368, 378 (5th Cir. 1993)) . 

[C]ourts regularly inquire whether the party has succeeded in persuading 
a court to accept that party's earlier position, so that judicial acceptance 
of an inconsistent position in a later proceeding would create " the 
perception that either the first or the second court was misled," Edwards, 
690 F.2d, at 599. Absent success in a prior proceeding, a party 's later 
inconsistent position introduces no "risk of inconsistent court 
determinations, " United States v. C.I. T. Constr. Inc ., 944 F.2d 253, 259 
(C.A.5 1991 ), and thus poses little threat to judicial integrity. See Hook, 
195 F.3d, at 306; Maharaj, 128 F.3d, at 98; Konstantinidis, 626 F.2d, 
at 939 . 

New Hampshire, 532 U.S. at 750-51 . 

Finally, as to Lebert and the trust's reliance on § 502(j) for this Court's ability 

to reconsider its decision, Debtor is correct that § 502(j) does not apply. The issue 

at the September 28, 2021 hearing was whether the time in which Lebert and the 

trust could file proofs of claim should be reopened, not whether they had already-filed 

claims that should be disallowed. 

An order will be entered denying Lebert and the trust 's motion for 

reconsideration . 

Dated : November 9, 2021. 

NOTICE OF ENTRY 
Under Fed.R.Bankr.P. 9022(a) 

This order/judgment was entered 
on the date shown above. 

Frederick M . Entwistle 
Clerk, U.S. Bankruptcy Court 
District of South Dakota 
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BY THE COURT: 

Charles L. Nail, Jr. 
Bankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF SOUTH DAKOTA 

Bankr. No. 21-40007 
Chapter 11 

T & R SERVICE COMPANY 
Tax ID/EIN 46-0356387 ORDER DENYING STEPHENE LEBERT 

AND THE MIKESELL LIVING TRUST'S 
MOTION FOR RECONSIDERATION Debtor. 

In recognition of and compliance with the decision entered this day; now, 

therefore, 

IT IS HEREBY ORDERED Stephene Lebert and the Mikesell Living Trust's Motion 

for Reconsideration (doc. 179) is denied. 

So ordered : November 9, 2021 . 

BY THE COURT: 

Charles L. Nail, Jr. 
Bankruptcy Judge 

NOTICE OF ENTRY 
Under Fed.R.Bankr.P. 9022(a) 

This order/judgment was entered 
on the date shown above. 

Frederick M. Entwistle 
Clerk, U.S. Bankruptcy Court 
District of South Dakota 




