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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF SOUTH DAKOTA 

Bankr. No. 21 -30028 
Chapter 7 

JEFFREY JON WARD 
SSN/ITIN xxx-xx-4509 DECISION RE: TRUSTEE'S MOTION 

FOR JUDGMENT ON THE PLEADINGS 
Debtor. 

The matter before the Court is Trustee Forrest C. Allred's Motion for Judgment 

on the Pleadings regarding his Objection to Claimed Exempt Property and Debtor's 

response to the objection . This is a core proceeding under 28 U.S.C. § 157(b)(2) . 

The Court enters these findings and conclusions pursuant to Fed .Rs .Bankr.P. 7052 

and 9014(c). For the reasons discussed below, the Court will grant the trustee's 

motion and sustain the trustee's objection to Debtor's claimed homestead exemption . 

I. 

Debtor filed a chapter 7 petition on December 30, 2021. Among his assets, 

Debtor listed some real property in Meade County, South Dakota. On his schedule of 

property, Debtor stated: 

This [real] property is titled solely in Debtor's name but Debtor's divorce 
decree requires that this property be sold w ith the proceeds split 
between Debtor and his ex-wife, Ursuala [sic] Umberger. Debtor is to 
receive 40% of any proceeds and Ursuala [sic] 60%. The divorce decree 
further provides that Ursula Umberger may reside in the property until it 
is sold as long as payments are kept current. 

Debtor claimed the real property exempt as his homestead. On his schedule of 

property claimed exempt, Debtor further stated: 

This property is titled solely in Debtor's name but Debtor 's divorce decree 
requires that this property be sold with the proceeds split between 
Debtor and his ex-wife, Ursuala [sic] Umberger. Debtor is to rece 

The last sentence is incomplete. On his schedule of secured claims, Debtor stated: 
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This property is titled solely in Debtor's name but Debtor's divorce decree 
requires that this property be sold with the proceeds split between 
Debtor and his ex-wife, Ursuala [sic] Umberger. 1 

Trustee Allred filed an objection to Debtor's claimed homestead exemption . He 

cited the facts above and stated Debtor testified at the 11 U.S.C. § 341 meeting of 

creditors that he-Debtor-has not resided in the property for at least two years and has 

no intention to reside in the property in the future . Citing S.D.C.L. § 43-45-3(1) 

and (2) and quoting § 43-45-3(2), Trustee Allred argued Debtor's ability to claim a 

homestead exemption in the former marital home ended two months before Debtor 

filed his petition for bankruptcy. Alternatively, Trustee Allred argued Debtor could not 

utilize § 43-45-3(2) to claim a homestead exemption in the former marital home 

because the divorce court did not grant Debtor a lien on the property . That state code 

provision provides : 

If the homestead is divided by court order pursuant to § 25-4-44 and a 
lien is imposed on the homestead for the benefit of the nonoccupant 
spouse pursuant to § 25-4-42, absence from the homestead and loss of 
title to the homestead pursuant to the court order, does not constitute 
forfeiture of the homestead exemption and homestead protection shall 
attach to the judicial lien for a period of one year. 

S.D.C.L. § 43-45-3(2) (in pertinent part). 2 

With his response to the trustee's objection, Debtor provided several relevant 

state documents. They show the divorce court's original divorce decree was entered 

October 30, 2020, which Debtor's ex-wife appealed. The divorce court entered a stay 

1 There is single "D" immediately following this sentence on Debtor's 
schedule D. 

2 This 2015 addition to S.D.C.L. § 43-45-3(2) appears to have been precipitated 
by Paul v. Allred (In re Paul), 488 B.R. 104 (B.A.P. 8th Cir. 2013), aff'd, 739 F.3d 
1132 (8th Cir. 2014). 
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on February 3, 2021, pending a final disposition by the South Dakota Supreme Court. 

The South Dakota Supreme Court dismissed the appeal on May 10, 2021 after 

Debtor's ex-wife failed to timely file a brief. Following some additional proceedings 

before the divorce court, Debtor and his ex-wife submitted a stipulation to the divorce 

court that modified the original divorce decree. The divorce court approved the 

stipulation by order entered September 17, 2021 . Debtor argued the September 17, 

2021 order should be viewed "as giving [Debtor] an equitable interest and lien in the 

proceeds from the sale of the marital home[.]" Debtor further argued May 10, 2021 

should be deemed the starting point for the one-year protection of his homestead 

interest provided by S.D.C.L. § 43-45-3(2) . 

Trustee Allred moved for a judgment on the pleadings. In his response, Debtor 

argued the one-year provision of S.D .C.L. § 43-45-3(2) did not begin to run until the 

South Dakota Supreme Court dismissed the appeal of the original divorce decree on 

May 10, 2021. Utilizing the definition of a lien provided by 11 U.S.C. § 101 (37), 

Debtor further argued the interest the divorce court gave him in the homestead sale 

proceeds constituted a lien under S.D.C.L. § 25-4-42 . 

11. 

A motion for a judgment on the pleadings is appropriately granted "only when 

there is no dispute as to any material facts and the moving party is entitled to 

judgment as a matter of law." Ashley County, Ark. v. Pfizer, Inc ., 552 F.3d 659, 665 

(8th Cir. 2009), quoted in Greenman v. Jessen, 787 F.3d 882, 887 (8th Cir. 2015) . 

Though materials outside the pleadings are generally not considered, the Court may 
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consider "some materials that are part of the public record or do not contradict the 

complaint, as well as materials that are necessarily embraced by the pleadings[,]" 

Porous Media Corp. v. Pall Corp., 186 F.3d 1077, 1079 (8th Cir. 1999), quoted in 

Greenman, 787 F.3d at 887, including "the underlying state court decisions because 

they were matters of public record ." Greenman, 787 F.3d at 887 (footnote omitted). 

111. 

Based on the undisputed material facts set forth in the trustee's objection and 

Debtor's response thereto, recited above, Debtor's interest in his former marital home 

may not be claimed exempt as a homestead. 

A person's "[a]ctual removal [from a home] without intention to return is a 

forfeiture of the homestead right." Yellowhair v. Pratt, 182 N.W. 702, 703 (S.D. 

1921 ). On the petition date, Debtor did not reside in the subject home and he had no 

intention to return to it. Id. at 703. To be certain, S.D.C.L. § 43-45-3(2) creates an 

exception to this general forfeiture rule that may apply when a person leaves a marital 

home due to divorce. Debtor's circumstances, however, do not fall within this 

exception . 

The divorce court did not give Debtor a lien on the property under either the 

original divorce decree entered October 30, 2020 or the agreed modification order 

entered September 1 7, 2021 . Though Debtor argues this Court should recognize an 

equitable lien on his behalf on the former marital home, the exception within S.D.C.L. 

§ 43-45-3(2) requires Debtor's lien to arise from a court order entered pursuant to 

S.D.C.L. § 25-4-42. Debtor does not hold a court-ordered lien under S.D.C.L. 

§ 25-4-42. How the bankruptcy code defines a lien at 11 U.S.C. § 101 (37) does not 
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determine whether Debtor was given a lien under S.D.C.L. § 25-4-42. Accordingly, 

as a matter of law, Debtor is unable to utilize the exception at S.D.C.L. § 43-45-3(2) 

and thus may not claim exempt as a homestead his interest in the former marital 

home. 

The Court does not reach the question of when the one-year provision under 

S.D.C.L. § 43-45-3(2) began to run, if it did at all. 

An order will be entered granting Trustee Allred's Motion for Judgment on the 

Pleadings and sustaining his objection to Debtor's claimed homestead exemption . 

Dated : April 28, 2022. 
BY THE COURT: 

Charles L. Nail , Jr . 
Bankruptcy Judge 

NOTICE OF ENTRY 
Under Fed .R.Bankr.P. 9022(a) 

This order/judgment was entered 
on the date shown above. 

Frederick M . Entwistle 
Clerk, U.S. Bankruptcy Court 
District of South Dakota 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF SOUTH DAKOTA 

Bankr. No. 21-30028 
Chapter 7 

JEFFREY JON WARD 
SSN/ITIN xxx-xx-4509 ORDER GRANTING TRUSTEE'S 

MOTION FOR JUDGMENT ON 
Debtor. THE PLEADINGS AND SUSTAINING 

HIS OBJECTION TO DEBTOR'S 
CLAIMED HOMESTEAD EXEMPTION 

In recognition of and compliance with the decision entered this day; and for 

cause shown; now, therefore, 

IT IS HEREBY ORDERED Trustee Forrest C. Allred's Motion for Judgment on 

the Pleadings (doc. 18) is granted, his Objection to Claimed Exempt Property 

(doc. 12) is sustained, and Debtor may not claim exempt as a homestead under 

S.D.C.L. § 43-45-3(2) Debtor's interest in his former marital home at 2306 Hillside 

Drive, Sturgis, South Dakota 57785. 

So ordered: April 28, 2022. 

BY THE COURT: 

Charles L. Nail, Jr. 
Bankruptcy Judge 
NOTICE OF ENTRY 
Under Fed.R.Bankr.P. 9022(a) 

This order/judgment was entered 
on the date shown above. 

Frederick M . Entwistle 
Clerk, U.S. Bankruptcy Court 
District of South Dakota 


